
PU BUSHED OPINION-ra

IN   THE   UNITED   STATES   BANKRUPTCY   COURT

•T#*-rss6bi,f .-,--iaihor-.+-r--+,--. `FOR   TH'E   DISTFI€T :`oF-U.TAH      -'`--.t,.  .`.` --t --..
£:,»qguNrm copy  -  co Nor  RIMo\7E  --         .    ` ,,,.- r-i..F --....- *

In  re     .-
-

CAREER   CONCEPTS,    INC. ,
fka   UNITED   PERSONNEL,    INC.,

Debtor,

Bankruptcy  Case  No.   8lc-01939

MEMORANDUM   DECISION   ON
APPOINTMENT   AND   COMPENSATION
OF   KEITH   AND   DANA   sOHri   As
ATTORNEYS   FOR   DEBTOR

FACTUAli   AND   PROCEDURAL   BACKGROUND

On   May   22,    1981,    Keith   E.    Sohm,    acting   as    attorney   for

Career   Concepts,    Iac.,    filed    a   petition    for    relief    under

chapter   11.       The   petition   was    signed   by   Dallan   L.    Sohm   as

Secretary/Treasurer  of  debtor.     Keith  E.   Sohm   is   the   father  of

Dallan  I..   Sohm.

On   June   5,1981,   Keith   E.   Sohm   filed   a   statement   of  fees

pursuant  to  Rule  219,   Bankr.   R.   P.,   indicating   that   he   had   been

paid   $3,500.00   and   was   to   be   paid   Sl,500.00.      The   statement

indicated  that   Keith   Sohm  would   "share   compensation  with   Dana

Sohm   (assisting  attorney)   in  an  eguitable  manner."     Keith  Sohm  is

the  f ather  of  Dana  Sohm.

On  June   9,1981,   a   committee  of  creditors  was  appointed  by

the  Court.     By  mistake,   Keith  E.   Sohm  was   appointed   a  member  of

the  committee.
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On   June   17,   I.981,   Dallan   L.   Sohm   filed   with   the   Court   a

letter  dated  June   15,   1981   in  which   Dallan   L.   Sohm's  position

with  debtor  is  gi¥Len  as   "Executive  Vice-President."  .

On   October   30,    1981,   at   debtor's   request,    the   case   was

c6nveited  to-a  .case  .under  thapter  7.

On  December   7,1981,   Keith  E.   Sohm  and  Dallan  I.   Sohm   f iled

with   the   Court   a   "Petition  To   Distribute   Fund`s   on  Hand."   .The

petition` represented  that  debtor  had  $5,753.74   in  a  trust  account

it   had   received  "during  the  course  of  business  since  filing  this.-

action"  and   "a:   a  result   of   negotiat.ions   and   contract  work  by

Dallan  L.   Sohm  and  his   attorney  Keith  E.   Sohm."     The  petition  was

accompanied  by   the   affidavit   of   Dallan   L.   Sohm,   who   described

himself   as   "manager"   of   the  debtor.     The  affidavit  represented

that  the  efforts  of  Dallan  L.   Sohm  produced   income   to  debtor  of

Slo,005.70   and   requested   an  order  permitting  payment  of  S147.00

to  the  Utah  Tax   Commission,   $359.44   to   the   I.R.S.,   Sl,525.00   to

Dallan  L.   Sohm,   and  $893.00  to  Industrial  Consultants  Inc.,   for  a

total  of  $2,924.44.     The  petition  was  not  noticed  for  a  hearing.

On  April   7,1982,   debtor  moved  for  an  order  permitting  the

Same   distribution   of   money   requested   on   December   7   and,    in

addition,   permitting  the  payment  of  $250.00  t6  Keith  E.   Sohm  for

attorney's  fees.
'  On  May  18,1982,   the  Court  held  a  hearing  on  debtor's  motion

of  April  7.     Keith  E.   Sohm  appeared.     The  minute   entry   reflects

the   following   order:      .With   respect   to   atty's   fees,   the   law
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requires   that~  an  atty.   for  debtor  be  appointed  by  the  Court;

Court   is   not   aware   that   Sohm  has   been   appoi.nted   as   counsel.

Court   appoints  Sohm  as   counsel   for  the  debtor  retroactive  and-
directs   Sohm   to   f ile   his   claim   for   fees   together   with   his

aff idavit  which  :Lows  that  he  is  a  disinterested  party  and  has  no

fee  splitting  arrangements;   fees  are  to  be  itemized.."

On  May  21,   1982,   Keith  E.   Sohm  filed  a  verified  petition  for

attorney's  fees.     The  petition  indicated   that  Keith   E.   Sohm  was
"attorney   for   the  Creditor's  Committees  and  as  such  is  a  disin-

terested  party` and  has  .no  fee   splitting   arrangements  with  any

person   or   party,    creditor   or   debtor   or   off icers   connected
therewith."     The  petition  requested  an  allowance  of   Sl,590.00   in

fees   to  Sohm   as   "Counsel   for  Creditor's  Committee."     Notice  was

given  to  the  chapter  7  trustee  and  to  only  two  creditors.
On   May.  27,1982,   the   United  States  of  America,   a  creditor,

filed  an  objection  to  Kei-th  E.   Sohm's  May  21  application  for  fees

on   the  ground   that   Sohm's  representation  of  the  debtor  disqual-

if led  him  from  representation  of  the  committee.

On  June  8,   1982,   Dana  Sohm  submitted  a  proposed  order  to  the

Court  on  the  Court's  ruling  at  the  hearing  held  on  May   18,   1982.

The  Corirt   signed  the  order,  which  provides,   in  paragraph  5,   that
"Upon  his  filing  of  an  affidavit  showing  his  qualif ications  and

amending   his   May   21,1982,   affidavit   to   show  that  he  has  per-

formed  no  services  for  the  creditors  committee  but  only  services
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for  the  debtor   (if  that  is   the  fact),  Keith  E.   Sohn  is  retro-

actively  appointed  to  be  Attorney  for  the  debtor  under  chapter  11

and   chapter   7.     As   such,   Mr.   Sohm  may   file   an   itemized  appli-

cation  for  attorneys   fees   in  accordance  with  the   law  together

with  riis   af f idavit   showing  that  he  is  a  disinterested  party  and

has  no  fee  splitting  arrangement."

On  December  17,   1982,   Keith  E.   Sohm  filed   an  application  for

$2,360.60   in  attorney's  fees.     Accompanying  the  application  were

the   af f idavits  of  Keith  E.   Sohm  and  Dana  Sohm.     The  aff idavit  of

Keith  E.   Sohm  says  that  he   "i§   the   attorney   for   the  Debtor   and

does   not   represent   the   creditors  committee  or  any  creditor  and,

as  such,   is  a  disinterested  party."     The   affidavit  of  Dana  Sohm

says  that  he  "is  an  attorney  who  is  associated  with  Keith  E.   Sohm

for  the  purpose  of  providing   legal   services  for  Debtor   in  this

case."     This  affidavit  says  nothing  about  disinterestedness.

On    December     27,     1982,     Mountain    States     Telephon.e     and

Telegraph  Company,   a  creditor,   filed  an  objection  to  the  appli-

cation   of   December   17   "on   the   grounds   that   the   fees   claimed

therein  are   not  reasonable,   and  do  not  represent  work  done.to

preserve   the   debtor's   estate,   but   rather   are   an   attempt   to
deplete  the  estate  to  the  detriment  of  its  creditors."

On  January  27,1983,   a  hearing  on  Keith   Sohm's   application

of  December   17   was   held.     The  Court   expressed   its  concern  that

the  application  was  brought  by  an  insider  and   that   insiders  are

forbidden  from  being  employed  as  counsel  for  debtors.     Keith  Sohm
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was   permitted   to   amend  his   application   to   show  which  of  Dana

Sohm's  fees  were   incurred   after  June   8,1982,   the  date  of   the

Court's   order  on.the  May  18  hearing.     The  Court  ruled  that  these

fees  would  be   allowed   at   the   rate  of   $40.00   per  hour   and   that

fees   incurred   before   June   8   would   be   denied:     The  Court  ruled

that  since  all  of  Keith  Sohm's  fees  were  incurred  before  June   8,

they  were  denied.     The  Court  ruled,   however,   that  Dana  Sohm  could

submit  a  memorandum  to  attempt  to  persuade  the  Court   that  he   can

be  employed.     If  the  memorandum  persuaded  the  C6urt  that  he  could

be   employed,   he   would   be   permitted   o-ral   argument.      Mountain

States  Telephone  was  given  ten  days  to  f ile  a  responsive  brief .

On  February  8,1983,   Keith  E.   Sohm  filed  a  brief .     After  ten

days,   Mountain  States  Telephone  had  not  responded.     The  Court  now

f iles  this  memorandum  decision  on  the  issues  before  the  Court.

DISCUSSION

At  the  January  27  hearing,   the  Court  reserved  only  the  issue

of  whether  Dana  Sohm  could   be  paid   for  services  rendered  after

June  8,   1982.     Upon  reconsideration,  however,   the  Court   believes

it   appropriate   to   rethink   all   of   the   issues   surrounding   the

employ]t`ent  and  compensation  of  the  Sohms.

First,   it  is  appropriate  to  review  the  legal  status  of  the

Sohms'   representation  of  debtor  to  this  point.     Until  June   8,

1982,   the   Sohms  were  not  appointed  counsel  for  debtor.     Thus,   up
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to  that  point-,   they  were  entitled   to  no  compensation  for  their

services  rendered  to  the  debtor  while  it  was  a  debtor   in  posses-

sion   in  chapter  fl.     Unappointed  counsel   are  not  entitled   to

fees.
•  .Under   Section,  327(a)   a  debto`r   i.n  possession  may  not  employ

as  counsel  a  person  who  is  not  a  disinter.ested   pers.on.     Section

101(13)   provides  that  a  disinterested  person  is  a  person  that  is

not  an   insider.     Section.10l(25)(B)(vi)   provides  that   an   insider

includes,   .with   respect   to   a   corporation   such   as   debtor,    a
"relative  of  ;[n]   .   .   .   officer,   or  person   in  control  of   the

debtor."     Section   101(34)   provides  that  a  relative  is  an  "indi-

vidual   related  by  af f inity  or  consanguinity  within  the   third

degree   as   determined   by   the  common  law,  or  individual   in  a  step

or   adoptive   relationship   within   such   third   degree."      Thus,

because  Keith  E.   Sohm  and  Dana  Sohm  are,   respectively,   father  and

brother   to   Dallan   Sohm,   an   off icer   or   person   in   control   of

debtor,   they  are  not  disinterested  persons  within  the  meaning  of

the   bankruptcy   law   and   were   not   eligible   for   employment   a§
A

attorneys   for  debtor  while   it  was   a  debtor  in  possession  under

chapter  11.

The   Court's   order  of  June  8,1982,   applied  only  to  Keith  E.I

Sohm.     No  application  has  been  made   for   the   employment   of  Dana

Sohm.      Moreover,   the  order   was   conditioned   upon  Keith   Sohm's

filing  an  affidavit  showing  his  qualifications.     Because  Keith  E.

Sohm  was   as   a  matter  of  law  unable  to  qualify  as  a  disinterested
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person;   the   J-une  8.,   1982  order,   insofar  as   it  may  have  appointed

him   counsel    for   the  .debtor    as   debtor    in   possession   under

chapter  11,   is  nullified..    In  other  words,   neither  Keith  nor  Dana

Sohm,   as  a  matter  of  law,   is  eligible  for  appointment   as  counsel

for  debtor   a.s   a  debtor   in   posses:ion.  under   chapter  11.     T.hus,.

they  are  not  entitled  to  compensation  from  the  estate   for  any

services   performed   for  debtor   as   a  debtor   in  possession  under

chapter  il.    Having  failed  to  disclose  their  status  as  relatives,

insiders,   and  interested  parties  to  the  Court  when  it  signed  the -

order  of  June   8,   1982,   they  were   not  entitled   to  rely  on  that

order.        It    was    not    until    the    Court    inquired    of    them    on
lJanuary  27,   1983  that  the  Sohms  disclosed   their  relationship  to

Dallan  Sohm.     It  is  not  the  duty  of  the  Court  to  search  the  file

to  See  if  a  proposed  attorney  has  the  same  surname  as   an  of f icer

of  a  corporate   chapter   11  debtor.     Instead,   it  is  the  duty  of  a

proposed  attorney  to  inform  the  Court  of  any  relationship  which
might  bar  employment.

There   is   no   requirement   in   the   bankruptcy   code   that   an

attorney  for  a  debtor  in  chapter  7  be  disinterested.     Moreover,

there  is  no  requirement  of  court  approval  of  a  chapter  7  debtor's

employment  of  an  attorney.     Thus,  the  June  8  order,   insofar  as  it

may  be   construed  to  relate  to  the  employment  of  Keith  E.   Sohm  as

attorney  for  debtor  as  a  debtor  under  chapter  7,   is  inapplicable.

The  Sohms   are  entitled   to  amend  their  application  and  apply  for

compensation  for  services  performed   for  the  debtor  after   the
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October    30,    i98l    conversion   of   this   case    to   a   case   under.

chapter  7.     The  application  now  before  the  Court  does  not  suffice

becaus€-it  does  pot   specify,   with   respect   to  the  fees  of  Dana

Sohm,   which  services  were  performed  after  October  30,   1981.     With

respec.t   to  K-eith   E.-Sohm,'  the  applicati.on  shows  services  before

and   after  the  date  of   conversion.     The   application  should   be

amended   to   apply   only   for   coTnpensation   for   services  performed

after  October  30,1981.     The   amended   application   is   subject   to

approval   under  the  Standards   set  forth   in  11  U.S.C.   S   330.

It   is   noted   that   Keith   Sohm,    on   June   5,    1981,    filed    a

statement   with   the   Court    indicating   that   he   had   been   paid

$3,500.00.        Hr.   Sohm   is  ordered,   pursuant  to  11  U.S.C.   S   329,   to

f ile  with   the  Court   a  statement   showing  in  detail  how  and  when

any  parts   of   the   $3,500.00,   if   any,   have   been   applied.      That

statement  shall  be  filed  on  or  before  April  24i  1983.

Turning  to  the  arguments   and   authorities  presented.  in  the

memorandum   f iled  by  the  Sohms,   the  Court  agrees  that  only  in  the

rarest  of  cases  should  a  debtor  in  possession  under  chapter  11  be

deprived   of   the  privilege  of  selecting  counsel.     The  freedom  of

choice  of  counsel  afforded  to  a'  debtor   in  possession,   however,

does  not   extend   to  selecting   a  person  who  is.not  disinterested

within  the  meaning  of   11   U.§.C.   S   327(a).     Sections   327(b),    (c),

and   (e)    and   Section   1107(b)   do   not   authorize   the   chapter   11

employment  of  the  Sohms  as  attorneys  for  debtor.     Section   327(b)

is   inapplicable  here  because  of   its  requirement  that  the  prior
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employment   ha-ve   been   "on   salary."     Section  327(c)   does  not  aid

the  Sohms  because  they  are  disqualif led   for  reasons  other  than

represe.-ntation  of   a  creditor.     Section  327(e)   i§   inapplicable

because  the  Sohms  were   employed   for   a  general   not   a  specif led

special  purpose.

The   Sohms   argue   that   their  employment  is  perriissible  under

In   re   Heatron,    Inc.,    5   B.R.    703    (Bkrtcy.   W.D.  .Mo.1980).      The.

reasonirig   in   that   case   is  not  persuasive  here,   however,  because

this  case  involves  attorneys  who  are  not  disinterested  because.

they  are  relatives  and  insiders. Heatron  had  dif ferent  facts  and

its   rationale,   as   a  matter  of  law  and  policy,   does  not   apply

here.

The  Sohms   argue  that  the  debtor  couldn't  afford  to  employ  a

disinterested  attorney.     This  argument,  even  if  it  could   circum-

vent   Section   327(a),   which   it  cannot,   seems   irrelevant    because

Mr.   Sohm  was  paid  $3,500.00  before  filing  this  case.      It   appears

that  the  debtor  could  afford  counsel.

The  Sohms  argue  that  they  relied  on  the  Court's   appointment

of  Keith  Sohm  as   attorney   for  the  debtor.    As  noted  above,  the

Sohms  are  not  entitled  to  rely  on  that  appointment.    Although  the

Court  does  not  believe  that  the  §ohm§  failed  to  disclose  their

status  to  the  Court  in  bad  faith,  their  failure  to  disclose  their

status   remains.      It   is   the   burden   of  proposed   attorneys   in
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bankruptcy  proceedings   to  acquaint  themselves  with  the  require-

ments  of  the  law.     That  the  Sohms  failed  to  do  so  is   not  grounds

for   ign6ring  Section  327(a)   now.-
IT   IS   THEREFORE   ORDERED,

-1..       That-all  of  the  pending  applications  for  employment  and

compensation  of  Keith  E.   and  Dana  Sohm  are  denied,    .

2.       That  the  order  of  June  8,1982,   insofar  as   it  appointed

Keith  E..Sohm  as  counsel  for  the  debtor.as  a  debtor  in  possession

tinder  chapter  11,   is  set  aside,

3.        That`  Keith   E.   Sohm   is   ordered,   pursuant  to  11  U.S.C.

S  329,  to  file  with  the  Court  on  or  before  April  jfl,1983,   a
stateinent   showing    in   detail   how   and   when   any   parts   of   the

$3,500.00  paid  to  him  pre-petition,   if   any,   have   been   applied,

and

4.        That  Keith  E.   Sohm  .and  Dana  Sohm.are  permitted  to  apply

for  an  award  of  compensation  for  services  performed   as   attorneys

for   the   debtor   as   a   debtor   under   chapter   7,   subject   to   all

requirements  of  law.

DATED  this  j3i day  o£  March,  1983.

BY   THE   COURT:

GLEN   E, CLARK
UHIIED   SIATES   BANKRUPICY   JUI)GE




