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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF UTAH 

caJNTER cnPY - 00 NCXI' BFMCllE - I 757 ' 52 
Bankruptcy No. 81-00097 

@ 

LARS DOWELL LARSON, 

Debtor. 

Civil Proceeding No. 81P-0128 

LARS DOWELL LARSON, 

Plaintiff, 

vs. 

OLYMPIC FINANCE co., a Utah 
corporation, 

Defendant. 

MEMORANDUM DECISION 

Appearances: Harriet E. Styler, Salt Lake City, Utah, 

for debtor: Berk w. Washburn, Walker, Hintze & Washburn, 

Inc., Salt Lake City, Utah, for Olympic Finance co. 

The issues arising in this case concern the circumstances 

under which pre-bankruptcy wage garnishments in Utah effect 

preferential transfers under 11 u.s.c. § 547(b). 

FACTS 

Lars D. Larson (debtor) filed a petition for relief 

under Chapter 7 on January 13, 1981. Olympic Finance Company 

(Olympic), a judgment creditor, had garnished his wages four 

times. Olympic served the first garnishment on October 6, 

1980, more than 90 days before the petition was filed. 

Within 90 days before debtor's filing, Olympic secured and 

executed a judgment on this garnishment. Olympic served and 

completed the second and third garnishments within the 90 

day period. The fourth writ was served within the 90 day 

p·~'d.od but Olympic later released it. In all, Olympic 

received $208.72 from the three completed garnishments. 

Debtor filed this action to recover the money under 

Sections 547(b) and 522(h). The parties filed cross-motions for 

summary judgment and submitted the matter for decision. 



DISCUSSION 

Under Section 522(h) of the Bankruptcy Code, a debtor 

"may avoid a transfer of property ••• to the extent that the 

debtor could have exempted such property under subsection 

(g) (l) ••• if the trustee had avoided such transfer, if (l) 

such transfer is avoidable by the trustee under section ••• 

547 ••• of this title ••• and (2) the trustee does not attempt 

to avoid such transfer." - Section 522(g) (l) permits the 

debtor to exempt property the debtor could have exempted 

under Section 522(b) which is recovered by the trustee if 

the transfer was not voluntary and the debtor did not conceal 

the property. The parties agree that the garnishments 

caused involuntary transfers, that the debtor did not conceal 

the property, and that if the trustee had recovered the 
l 

wages from Olympic, the debtor could have exempted them. 

The trustee did not attempt to avoid the transfers. 

Debtor asserts that the trustee could have avoided the 

transfers under Section 547(b). Olympic disagrees, arguing 

that the transfers fall within the exception to the trustee's 

avoiding powers made by Section 547(c) (5) for transfers 

l 
en January 13, 1981, when debtor filed his petitial, he clained 

exerrptions p.irsuant to 11 u.s.c. S 522 (d). 'lhe federal exatPtions 
under Sectiai 522 (d) were broad enough to allow debtor to exatpt unpaid 
wages. See Sections 522(d)(l) and (5). Cn May 12, 1981, the Utah 
E>cenptions Act J:ecane effective. Sections 78-23-l to 78-23-15 utah axle 
Anrotated, 1953, as amended. Section 78-23-15 of the Act provides that 
"no individual may exerrpt fran the property of the estate in any bankruptcy 
proceeding the prop=-..rty specified in subsectiat (d) of Section 522 of · 
the Bankruptcy Reform Act (Public I.aw 9S-598) , except as may othmwise 
be expressly pennitted \D'lder this chapter." '!his Act, of course, does 
not awly to the debtor in this case. But tecause Utah has "opted out" 
of the federal exerption schene, the exerrption which was available to 
the debtor in this case is no longer applicable in Utah. '!his Court has 
ruled that Utah law, specifically Sections 78-23-1 et~- and 70B-S-
l05, Utah Code A:.notated (the utah Exsrptions Act and the Utah Uniform 
Consurer Credit Cede), provides for no bankruptcy exerrption for'pre
petition wages. '!his Court has also ruled that 15 u.s.c. SS l67l 
et~- provide oo bankruptcy exenption for pre-petitiai wages. See 
In re Lane, Bankr. N::>. 81-03205 (transcript of hearing) (D, Utah, February 
2, 1982) and In re Collins, Bankr. N::>. 81-03200 (transcript of hearing) 
(D. Utah, February 2, l982). 
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of a perfected security interest in a receivable. Olympic 

reasons that debtor's wages were receivables and that each 

garnishee execution perfected a security interest in the 

wages in favor of Olympic. 

The Court declines to accept Olympie's analysis of 

Section 547(c) (5). That Section does not apply in this case 

because Olympic did not have a security interest. The term 

'security interest' as used in the Bankruptcy Code is defined 

as a "lien created by agreement." Section 101 (37.). Garnishment 

liens are not created by agreement. Section 547(c) (5) was 

intended not to protect garnishment liens but to cover 

consensual liens in inventory and receivables. H.R. REP. 

NO. 95-595, 95th Cong., 1st Sess. 374 (1977). S. REP. NO. 

95-989, 95th Cong., 2d·Sess. 88 (1978). 

Whether the transfers were preferential depends upon 

whether the facts of this case satisfy the relevant 

requirements of Section 547(b): "The trustee may avoid any 

transfer of property of the debtor (1) to or for the benefit 

of a creditor; (2) for or on account of an antecedent debt 

owed by the debtor before such transfer was made; (3) made 

while the debtor was insolvent; (4) made (A) on or within 90 

days before the date of the filing of the petition; ••• and · 

(5) that enables such creditor to receive more than such 

creditor would receive if (A) the case were a case under 

Chapter 7 ••• ; (B) the transfer had not been made; and (C) 

such creditor received payment of such debt to the extent 

provided by the provisions of (title 11)." 

Debtor's complaint alleges facts sufficient to satisfy 

the requirements of Section 547(!::>). Olympic stipulates to the 

facts al1.eged but denies that the debtor was insolvent when the 

transfers were made. Olympic co;1teats the law which fixes 

the time of transfer for preference analysis. 

Olympic contends that the d~btor was not insolvent when 

the transfers were made because he "had regular employment 

with a high income, by which (he) could have paid off his 



( 

creditors." Debtor argues that his schedules of assets and 

' liabilities show that he was insolvent when the transfers 

were made: he also-relies on the presumption of insolvency 

raised by Section 547(£). 

The debtor is presumed to have been insolvent on the 

90th and during the 90 days immediately preceding the date 

of filing of the petition for relief. 11 u.s.c. S 547(f). 

Olympic bears the burden of producing evidence to 

rebut this presumption. Rule 301 Federal Rules of Evidence. 

Olympie's assertions in its memorandum that the debtor was 

not insolvent are not evidence and are insufficient to 

overcome the presumption of insolvency raised by Section 

547(f). The Court must therefore find that the debtor was 

insolvent when the transfers were made. 

The only issues remaining for decision are whether the 

transfers made by the garnishments were made on or within 90 

days before the date of the filing of the petition and 

whether the transfers enabled Olympic to receive more than 

it would have received if they had not been made and if 

Olympic had been paid under the distributive provisions of 

the Code. 

The debtor's petition was filed on January 13, 1981. 
2 

October 15, 1980 is the final day of the 90 day period. 

2 
Rule 6(a) of the Federal Rules of Civil Procedure, applicable here 

through Bankruptcy Rule 906 (a) , provides that "in catpUting any period 
of time prescribed. • .by • • .any awlicable statute, the day of the 
act, event, or default fran which the designated period of tine begins 
to run shall not be included. 'lhe last day of the period so carputed 
shall be included, unless it is a Saturday, Sunday, or a legal !Dliday, 
in which event the period runs until the end of the next day which is 
not a Saturday, Sunday, or a legal !Dliday." As noted by the Court in 
Sid Kun:ines, Inc. v. W:>lf (In re W:>lf), 13 Bankr. 167, 169, 4 c.B.c. 2d 1229, 
7 B.C.D. 1286, (Bankr. D. Mass. l98l), "there exists SCJte disagreerent am::,ng 

4 

the aut!Drities whether it is the date the petition is filad or the date of the 
attacbnent [or, in this case, the garnisbnent] which is ,;c- he considered the 'event' 
and ~ excluded fran the calculation." Collier takes ;;be position 
that "the day the alleged transfer is effected will not be counted," 
citing Bell v. ~st, 44 F. 2d.161 (4th Cir. 1930) and Whitley Grocery 
Co. v. Roach, llS Ga. 918, 42 S.E. 282 (1902). 4 COLLIER CN BANKRIJPICT 
11547.28 at 547-109 15th ed. 1981). · 'nus view is not persuasive because 
of the language of Section 547(b) (4) (A), which indicates that the event 
fran which the 90 day period begins to run is the date of the filing of 
the petition. tmder Rule 6 (a), the date of the filing of the petition 
s!Duld be excluded and the 90 day period calculated by beginning with 
the day before the filing of the petition as the first day and counting 



Whether the transfers were made on the 90th or within 90 days 

before the filing of the petition is governed by Section 547(e). 

Application of Section 547(e) in this case, however, requires 

reference to Utah law on the effect of garnishment proceedings. 

Under Utah law, several distinct transfers of interests 

in property within the meaning of Section 101(40) occur 
• 3 

during a wage garnishment ~roceeding. 

Garnishment procedure is governed by Rule 64D of the Utah 

Rules of Civil Procedure,- which includes the following steps: 

1. The creditor obtains a money judgment against 
the debtor. Rule 64D(a) (ii). 

2. The clerk of the state court issues a writ 
of garnishment. Rule 64D(d) (ii). 

3. The writ is served on the debtor's employer. 
Rule 64D(f). 

If the writ is accompanied. by interrogatories 
and a $3.00 fee, the employer must file 
verified answers with the court within ten 
days. Rule 64D(e) (ii) and (h). 

The garnishment applies to all wages earned 
during the pay period in which the writ is 
served. Rule 64D(e) (iii). 

If more than one writ is served, the writ 
first served has priority. Rule 64D(e) (iii). 

The writ commands the employer to withhold 
non-exempt wages and to pay exempt wages to 
the debtor on payday. Rule 64D(e) (ii). 

4. The employer files with the court answers 
to the interrogatories. Rule 64D(h). There
upon, the employer is relieved from further 
liability in the proceedings unless the 
answer is successfully controverted. ~-

• 2 (cont'd) 
back until the 90th day. Acoord, In re W:>lf, ~: Grimaldi v. John 
A. Ruell, Inc. (In re Gr~3 Bankr. 533, 6 B.C.D. 241, (Bankr. D. 
Cbnn. 1980): In re B & M Cbntractors, Inc., 2 Bankr. 110, (Bankr. 
N.D. Ala. 1979) • Whether the petition date or the transfer date is 
exluded makes a difference in sorre cases. In this case if the 
petition date is excluded, transfers on~ 15 'WOUld fall within 
the 90 day prefere.11Ce period. If a transfer oecurred on October 15 and 
that date is excluded, the transfer "101.lld fall outside the preference 
period. 'lbe parties have referred to October 13 as the 90th day. This 
may be based on the erroneour. a~~rmption that the relevant period is three 
ncnths rather than ninety days. ' 

3 
References in this section to the tine transfers occur in wage garnish

ment proceedings is limited to utah law. 'lbe question of when transfers 
are deemed to have been made under Secti.cn 547(e) is analyzed later 
in this cpinion. 

Section 101(40) provides that •transfer neans every ncde, direct or 
indirect, absolute or conditiaial, voluntary or involuntary, of disposing 
of or parting with an interest in property, including retention of title 
as a security interest.• Cbngress intended that the definition of 
transfer be as broad as possible. H.R. REP. No. 9S-595, 95th Cong., 1st 
Sess. 314 (1977): s. REP. No. 9S-989, 95th o:mg., 2d Sess. 27 (1978). 

s 
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After the answers are filed, the creditor 
or the debtor may, within ten days, file with 
the court and serve upon the employer a reply. 
The matters at issue, if any, are tried and a 
judgment is entered against the employer 
ordering delivery of non-exempt wages to a 
sheriff or constable. Rule 64D(i) and (j). 

The creditor obtains a writ of execution on 
th<a garnishee j.udgmE)nt and delivers it to. 
a sheriff or constable, who serves the writ 
on the empl?yer~ Rules 64D(j) and 69. 

The employer delivers the money to the officer. 
Thereafter, the money is delivered to the creditor. 

If the creditor fails, within sixty days from 
the filing of the employer's answers, to 
secure a garnishee judgment and execute on 
the non-exempt wages held by the employer, 
the writ is automatically released and the 
employer must give the withheld wages to 
the debtor. Rule 64D(u). 

In this case, Olympic served its garnishments, obtained 

garnishee judgments, and received the non-exempt wages after 

executing on its garnishee judgments. Each garnishment resulted 

in at least two transfers within the meaning of Section 

101(40). 

The first transfer occurred upon the service of each 

writ of garnishment: Olympic obtained, under Utah law, a 

lien on all of the debtor's non-exempt wages accruing during 
4 

the pay period in which the writ was served. Liens created 

in this manner are judgment liens within the meaning of 
5 . 6 

Sections 101(27) and 101(28) because Olympic obtained, 

4 
Utah Rule 64D ws adopted in its present fOlJII 01 Novem:ier 1, 1972. 

case law interpreting the fo:cner gamisi'Jnent rules indicates that service 
of a writ of gamisi'Jnent in Utah creates a lien cm the attached property 
in favor of the gamishing creditor. Da~ v. Free, 49 u. 221, 162 P. 
615 (1916) (a gamishing creditor obtains'alien, cnJpled with the right 
to a~riate so mx:h (of the property gamished) as may be necessary 
to satisy his joogment. ")1 Graham v. Hidden lake a,pper a,., 53 u. 320, 
178 P. 64, 66 (1919) (property garnished becares liable fran the date of 
service of the writ): Bristol v. Brent, 35 u. 62, 206 P. 287 (1922) (the 
PIJillOse of pre-joogment garnishrtent is to h:>ld the property as security 
for any joogment that may be recovered) • '!be 1972 changes in the 
garnisi'Jnent statute do rot appear to require a diffel."'E:l'lt rvle.-

5 
Section 101 (27) pJ:01Tides that '" judicial lien' n&:1.1i:1 lh,il obc.•.iried by joog

ment, levy, sequestratiai, or other legal or equitable process or proceeding." 
6 

Section 101(28) PJ:OITides that "'lien' means charge against or interest 
in property to secure pa:ynelt of a debt or perfaomnoe of an obligatiai." 

6 



by legal process, a charge against and an interest in the 

attached wages to secure payment of its judgment. Upon 

service of each wr.it, the debtor lost his right to receive 

the attached wages on payday. Rule 64D(e) (i) and (iii). At 

the same time, Olympic acquired the right to have the attached 

wages withheld from the debtor and to receive them, upon 

order of the Court, in satisfaction of its judgment. 

The transfer of a judgment lien did not strip the 

debtor of all interest in the wages subject to the lien1 

until a garnishee judgment was entered and executed, the 

debtor retained a reversionary right in the impounded 

wages. Under Rule 64D(u), after sixty days from the date 

the debtor's employer files answers to the creditor's 

interrogatories, if the creditor fails to secure and execute 

upon a garnishee judgment, the writ is automatically released, 

the lien is discharged, and the employer must pay the attached 

wages to the debtor. Additionally, under Rule 64D(i) the 

debtor had the right to contest the employer's answer to the 

garnishment interrogatories by filing a reply within ten 

days after service of the answer. The debtor also had the 

right to appear and be heard on the issues raised by his 

reply. 

A second transfer of property interests of the debtor 

occurred, under Utah law, when Olympic successfully executed 

on the debtor's wages1 thereafter, the debtor had no further 

interest in the attached wages which were subsequently delivered 
7 

to Olympic. 

7 
Another transfer of property interest of the debtor occurred, under 

Utah law, at the narent Olynpic obtained each garnishee juigrrent. Upon 
ju:lgrrent, the debtor lost his right to contest the enployer's a,nswer. 
This loss is a transfer within the neaning of Section 101 (40) ~use 
the debtor parted with an interest in property: his right to contest 
the El!'Plover' s answer. 

In ~ v. L.A. Olson 0:>. , (In re ~~ , 8 Bankr. 686 
3 C.B.c. 2d 798 BANKR. L. REP. (COi) 1167,822 (Bankr. w.o. Wis. 
1981), the Court recognized that a debtor's right to defend a garnisment 
actial is an equitable interest in the property withheld under the 
garnisment. Avoidance of this transfer, b:lwever, is rot at issue in 
this case. 

7 



All of the elements of Section 547(b) have been established 

except for those contained in subsections (4) and (5). The 

Court must determi~e whether any transfers were made on or 

within 90 days before the filing of the petition and if so, 

whether such transfers enabled Olympic to receive more than 

Olympic would have received under the distributive provisions 

of the Code. 

Section 547 (e) speci_fies when, for purposes of Section 

547, a_tran~fer of property of the debtor other than real 

property is made. Such a transfer is made "(A) at the time 

such transfer takes effect between the transferor and the 

transferee, if such transfer is perfected at, or within 10 

days after, such time: (B) at the time such transfer is 

perfected, if such transfer is perfected after such 10 days; 

or (C) immediately before the date of the filing of the 

petition, if such transfer is not. perfected at the later 

of--(i) the commencement of the case; and (ii) 10 days after 

such transfer takes effect between the transferor and the 

transferee." Section 547(e) (2) (emphasis supplied). 

The timing rules in Section 547(e) (2) are modified by 

Section 547(e) (3), which provides that "for purposes of this 

section, a transfer is not made until the debtor has acquired 

rights in the property transferred." The timing rules of 

Section 547(e) depend upon three points in time: the time 

the transfer takes effect, the time the transfer is perfected, 

and the time the debtor acquires rights in the transferred 

property. 

THE FIRST WRIT OF GARNISHMENT 

The first writ of garnishment was issued on October 3, 

1980. It was served on the debtor's employer on October 6. 

All of this occurred before October 15, the ninetieth ~ay. 

A garnishee judgment was entered on November S. The same 

day, a writ of execution was issued on the judgment. The 

writ of execution was served on November 17 and, thereafter, 

$68.88 was paid to Olympic. 

8 
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l. The Transfer of a Garnishmant Lien Under the First Writ. 

a. Time of taking effect. 

The transfer of a garnishment lien in favor of 

Olympic took effect upon service of the writ on October 6. 

At the moment of service, Olympic obtained a lien which was 
8 

effective against both the debtor and the debtor's employer. 

b. Time of perfection. 

The transfer of this garnishment lien was perfected 

upon service of the writ on October 6. Section 547(e) (1) CB) 

provides that a transfer of property other than real property 

is perfected "when a creditor on a simple contract cannot 

acquire a judicial lien that is superior to the interest of 

the transferee." In Utah, if more than one writ of garnish

ment is served, .the writ first served has priority. Rule 

64D(e) (iii). After Olympic served its writ on October 6, no 

creditor on a simple contract could have acquired a judicial 

lien on the wages attached by the first garnishment superior 

to Olympie's interest. 

c. 547 (e) (3). 

Under the "time of taking effect" and the "time of 

perfection" rules alone, the transfer of the garnishment 

lien would be deemed to have been made on October 6, outside 

the 90 day period. According~y, the garnishment lien would 

be immune to avoidance under Section 547(b). This result, 

however, is precluded by Section 547(e) (3), which provides 

that for purposes of Section 547, a transfer is not made 

until the debtor has acquired rights in the property transferred. 

8 

9 

'Ihis proceeding does not present either the question of what is 
transferred upon service of a writ of gamishrrent or the question of the 
relative priorities of the parties in cases where the enployer asserts a 
right of setoff in the wages. See Rules 64D(n), 64D(p), 64D(q), Utah 
Rules of Civil Procedure; ~-Warner Devel~ v. W:>rld of in:,ys .and Hotbies, 
!!:£•, Civ. Pro. No. 80-045 re W5rld of ~C~ies, lnc:liaiiRr. 
No. 80-00261) (D. Utah sept. 30, 1981 transcript of g). 
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The debtor acquired no interest in his wages until he 
9 

earned them. Thus, no transfer could have taken place under Section 

547(e) until the wages we~e earned. This changes the result 

which would otherwise obtain under Utah law. Under Utah law 

if the pay period in which the writ was served extended both 

before and after October 15, the 90th day, Olympic had as of 

October 6, the date of service of the writ, a valid, perfected 

lien on all wages earned during that period. But under 

Section 547(e) (3), no transfer of a judgment lien to Olympic 

could occur until the wages were earned. Thus, on October 

6, a transfer of a judgment lien to Olympic was made, but 

only of wages the debtor had earned as of October 6. 

After October 6, as the debtor earned wages, they 

became subject to Olympie's garnishment. Olympic acquired a 

lien on each new unit of wages as it was earned. Thus, 

Olympie's garnishment resulted in a series of transfers. 

All wages earned before October 15 were included in or 

"transferred" under Olympie's lien outside the 90 day 

period. These transfers cannot be avoided. 

But wages earned, and thus transferred under Olympie's 

lien on or after October 15 were transferred on the 90th day 

or within 90 days before the filing of the petition. As to 

the lien on these wages, Section 547(b) (5) is satisfied. A 

no-asset report was filed and this case was closed without 

a distribution to unsecured creditors. The transfer of these 

wages under Olympie's lien would have allowed Olympic to receive 

a greater portion of its claim than Olympic would have received 

9 
'!be cases to date have held that a debtor does not acquire rights in 

wages until they are earned. Poutre v. Dtery (In re Dtery), 13 Bankr, 
689, 690, (Bankr. D. vt. 1981); Brengle v. Wilmin!JT TrUst Co. (In re 
Brengle), 10 Bankr. 360, 361, (Bankr. D. Del. 1981 ; Cox v. General 
'Electric Credit Corp. (In re Cox), 10 Bankr. 268, 272 4 C.B.C. 2d 456, 7 
'8.C.D. 733, BANKR. L. REP. (CCH) 1167,969 (Bankr. D. M1. 1981); l'bodnan 
-J. L.A. Olson Co. (In re W:>odrran), 8 Bankr. 686, 687 3 C.B.C. 2d 798, 
BANKR. L. REP. (CCH) 1167,822 (Bankr. W.D. Wis. 1981); Mayo v. United 
Services Autcm:>bile Associatioo (In re Mayo), 19 Bankr. 630 4 c.B.c. 
2d 1298, 8 B.C.D. 791, (E.D. Va 1981); Evans v. CIT Financial Services, 
Inc. (In re Evans), 16 Bankr. 731 8 B.c.D. 799, (Bankr. N.D. Ga. 1982); 
Eggleston v. 'lhird National Bank in Nashville (In re F.ggleston) , 19 
Bankr. 280 (Bankr. M.,D. Tenn. 1982) • 
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in distribution. The lien .held by Olympic on wages earned 

on or after October 15 is avoidable. 

2. The Transfer of Payment Under The First Writ 

A payment of $68.88 was made to Olympic on or after 

November 17 pursuant to the first writ of garnishment. This 

payment was made, within the meaning of Section 547, within 

90 days before the date of ·the filing of the petition. While 

this transfer by execution ocurred within the 90 day period, 

insofar as it transferred wages earned and already attached 

before October 15, it cannot be avoided. 

Therefore, the $68.88 payment must be divided into two 

parts. The first part includes amounts withheld from the 

debtor's wages which were earned before October 15 on which 

Olympic had a valid garnishment lien. This lien was fully 

secured by funds earned before October 15. The transfer of 

these funds in satisfaction of this valid lien is not preferential 

because Olympic received no more than it was entitled to 

receive under the Code. Thus, as to this transfer, Section 

547(b) (5) is not satisfied and the transfer may not be 

avoided under Section 547(b). See Trimble v. McCoy 

Brothers, Ltd. (In re Hawkins Manufacturing, Inc.) 11 Bankr. 
10 

512, 7 s.c.o. 939 (Bankr. o. Colo. 1981). 

The second part of the $68.88 payment includes money 

withheld from wages earned on or after October 15. Because 

Olympie's lien on these wages is avoidable, the transfer of 

these funds represents a payment on an unsecured claim. A 

payment on a judgment unsecured by a judgment lien, made 

within 90 days before the filing of a petition in bankruptcy 

is voidable as a preferential transfer where all the elements 

of Section 547(b) are present. See Thrifty Supermarket, 

Inc. v. Panax of Florida,_Inc. (In re Thrifty Supermarket, 

lO Analogous are cases oolding that install.men+; pa.ynents to a fully 
secured creditor are rot preferential transfers because section 547 (b) (5) 
is rot satisfied. See, mi' Barash v. Public Finance Corporation, 
658 F.2d 504 (7th Cir. 1 Bl • 

11 



.... 
Inc.), 6 B.c.o. 214, (Bankr. s.o:· Fla. 1980): Deel Rent

A-car, Inc. v. Levine (In re Levine), 6 Bankr. 54, 57 (Bankr. 

1980) Because this was a no-asset case, the transfer S.O. Fla. • 
11 

satisfies Section 547(b) (5) and is avoidable. 

THE·SECOND AND THIRD GARNISHMENTS 

The second and third garnishments may be treated 

together because they w~re issued and served and judgments 

on them were entered and executed within the 90 day period. 

Liens created by these garnishments were transfers made 

within 90 days before the filing of the petition which, on 

the facts of this case already discussed, are avoidable 

under section 547(b). Payments made in satisfaction of 

these avoidable liens are also avoidable transfers. Under 

the second and third garnishments, Olympic received $139.84. 

All transfers to Olympic of interests in this money are 

avoidable. 
CONCLUSION 

Judgment creditors in Utah should be mindful that wage 

garnishments served within the 90 day preference period 

will, in most cases, cause avoidable preferential transfers. 

Wage garnishments served outside the 90 day preference 

period may also cause preferential transfers where they 
12 

attach wages earned within the 90 day period. 

11 

'lbe analysis errployed in cases involving garnishmant of property 
other than earnings for personal services such as Mxatika v. Bill Sll!ek 
Distri.b.lting, Inc. (In re Brinker), 12 Bankr. 936 7 B.C.O. 1299,-------. 
(Bankr. D. Minn. 1981) is inapplicable here. In Brinker, a judgnent 
creditor perfected a garnisment lien on noney in the debtor's bank 
account outside the 90 day period. Within the 90 day period, the creditor 
levied on and received payment of the noney. 'lbe oourt ruled that no 
preferential transfer occurred: "In order to avoid a post joogrrent 
garnisment as a preference, the date of service of the garnishee mmrr:ns 
must te within the 90 days preceding the filing of a petition." 7 
B.c.o. 1301. This staterent does not apply here. In this case, altlDugh 
the garnisment was served outside the preference period, it reached 
wages in which the debtor had no rights until the 90 day period had 
begun, thus causing a preferential transfer. In Brinker, the debtor had 
rights in the garnished 1TOney outside the 90 day peri@. See also 
Butz v. Bancohio National Bank (In re 'lbriello) 13 Bankr. --m~. 
s.o •. Ohio. 1981). (execution on 5eCl?rities and ncney market, · 
certifi~te outside the 90 day period) : M:Intosh v. Bank of Salt 
lake, 24 Utah 2d 245, 469 P.2d 1016 (1970)(attacment lien created outside 
the ~erence period) • 
12 

In states with garnishllent laws similar to Utah's, similar results have 
been reported. For exanple, ~ Brengle v. Wilmington Trust a:,. (~ 
.Brengle), 10 Bankr. 360 (Bankr. o. Del. 1981): O::,x v. General Electric 
~- (In re O::,x), 10 Bankr. 268, 4 C.B.C. 2d 456, 7 B.C.o. 733, 
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Based on the foregoing memorandum decision, IT IS 

ORDERED: 

l. Olympie's liens on wages earned on or after October 15 

and all payments on these liens are avoided under Section 

547(b). 

2. Debtor may have judgment against Olympic for the 

portion of the $68.88 payment made under the first garnishment 

attributable to wages earned on or after October 15 and for 

the $139.84 paid to Olympic under the second and third 

garnishments. 

DATED this Z £ day of J "'-'1--e.... , 1982. 

Ralph R. Mabey ,/ 
United States Bankruptcy Judge 

12 (cont'd) 

BANKR. L. REP. (CCH} ,167, 969 (Bankr. D. Md. 1981); M:lyo V. United 
Services Autarobile Association (In re M:lyo) , 19 Bankr. 630, 8 B.C.D. 
791 (E.D. Va. 1981); Evans v. CIT Financial Services, Inc., (~ 
Evans), 16 Bankr. 73], 8 B.C.D. 799. (Bankr. N.D. Ga. 1982); Cobb v. 
ii3\iseoold Finance Corp. (In re Cobb) , 17 Bankr. 6~7 (~. E.~. 
Tenn. 1982); F.ggleston v. Third National Bank in Nashville (In{r 
F.ggleston) , 19 Bankr. 280 (Barikr. M.b. Terin. I982J • ~ also ~ 
Pierce, 6 Bankr. 18, 2 c.B.C. 2d 148 (Bankr. N.D. Ill. 1980); Poutre v. 
~ (In re Emery) , 13 Bankr. 689 (Bankr. D. Vt. 1981) (Post-petition 
wages); Baum v. United vf:1inia Bank (In re Baum', 15 Bankr. 538, 
5 C.B.C. 2d 14S, BANKR. 7REP. (d::H) 168,454 (Bankr. E.D. Va. 1982) 
(all gamisment proceedings took place within the 90 day peri~) 1 
In re Schweitzer, 17 Bankr. 39 (Bankr. w.D. Ky. 1981) (all garru.sment 
proceedings took place within the 90 day period)._ . 

In states where the garnisment l.aws ~te differently c;ran. ~se 
of Utah, the results have varied. For exarrple, in i)l;qjman Y, L.A. OJ.son 
Co., Inc., (In re W:xxlman), 8-Bankr. 686,-3 C.B.C. 2d 798, BANKR. L. REP. 
(CCH) 1167,822 (Ba.-Jo:. W.D. Wis. 1981), a iu:lc:ln'ent creditor serve3 ~shrrents 
outside the 90 day period. Within the 90 day period, the debtor's enployer 
withheld wages under the gamisments and made two payrrents into state oourt. 
'1he court held that the transfers of garnisment liens to the creditor upon 
service of. the yai.'1tlsl:r.-ents \Ere oot preferential because they were not 
made with.i.n ·:r--0 90 -:lay period. '1he debtor argued that in addition to 
the t.ransfr-,:i:s cf garnishr.ent liens, other transfers took place when the 
errployer made payrrents to the state court. '!he court agreed that the 
payne.,ts ~e transfers, but ruled that these transfers were oot avoidable 
under section 547 because they did not involve property of the debtor. 
Under Wisconsin law, oooe the garnisments were served, the debtor 
had no legal interest in the wages. Although the debtor retained 
an equitable interest in the wages "based on his right to defend 
the garnisment action, n this interest had lapsed by the tine the payrrents 

13 
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12 (cont'd) 

were made because the debtor failed to file an answer within the statutory 
time period. 8 B.R. 688. Under Utah law, the result would have been 
different because even if the debtor fails to file a reply to the garnishee's 
answers within the statutory time period, the debtor still retains the 
right, under Utah Rule 64D(u), to reoover the wages if the creditor fails, 
within sixty days, to obtain and execute a garnishee judgrrent. 

In Riddervold v. Saratoga lbspital, 647 F. 2d 342 (2d Cir. 1981), 
a judgrrent creditor served an inccr.e execution on the debtor's erployer 
outside the 90 day period. Within the 90 day period wages were withheld 
by the etployer and paid to the creditor. The debtor asserted that the 
payments were preferential transfers. '!he court held that the payments 
were not preferential because duri.'19 the 90 day period the debtor had no 
interest in the wages transferred under the incane execution. The court 
recognized that section 547 (b). only covers transfers of property of the 
debtor. t.ll'l&>-r New York law, after service of an incare execution the 
debtor has "no property or interest in property subject to the levy which 
can be transferred." 647 F. 2d 346. Because of the effect of New York 
law, Section 547(e) (3) was inapplicable. '!bat section canes into play 
only if the debtor. acquires rights in the property transferred. In 
Riddervold, the debtor never had rights in the property transferred. 'Any 
apparent conflict between Riddervold and the decision reached here and 
in other cases may be attributed to differing state law on whether a debtor 
wtx, earns wages after a garnishnent has been served has any interest in 
wages withheld under the garnishnent. See Evans v. CIT Financial 
Services, Inc. (In re Evans) 16 Bankr. 731, 8 B.C.D. 799 (Bankr. N.D. 
Ga. 1982) (distirgw.shing Riddervold on the sane grounds) • See also 
In re Lawrence, 18 Bankr. 360 (Bankr. E.D.N.Y. 1982) (distingufsmng 
Riddervold I s facts even trough New York law applied) : Janes Talcott 
Factors, Inc. v. Blatter (In re Blatter), 16 Bankr. 137 (Barikr. S.D.N.Y. 
l981) (applying New York law as interpreted in Riddervold) • . 
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