The below described is SIGNED.

s

JUDITH A. BOULDEN
U.S. Bankruptcy Judge

Dated: June 10, 2004

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

Inre: R
Bankruptcy Number: 012611

FRANK BUSHMAN and HEATHER ~

BUSHMAN, Chapter7

SSN: XXX-XX-6118
XXX-XX-4595

Debtors.

Parson Companies (Staker/Parson), the party against whom sanctions were sought. After careful

consideration of the Debtors” and Staker/Parson’s arguments, and after an independent review of

applicable case law, the Reconsideration Motion is denied for the reasons set forth below.




I. FACTS
Following the Debtors’ receipt in August of 2001 of a Chapter 7 discharge in a no asset
case, Staker/Parson filed suit against the Debtors in state court seeking to collect on a pre-petition
guaranty that one of the Debtors executed related to the Debtor’s corporation. As a result, the
Debtors filed a motion for sanctions (Sanctions Motion) against Staker/Parson on November 12,
2003 for willful violation of the discharge injunction imposed by 11 U.S.C. § 524." The

Sanctions Motion was originally noticed for hearing on December 1, 2003, but was later

been violated, that this Court order Staker/Parson to dismiss its ‘stzifié‘court-rcomplaint against the

Debtors with prejudice, that the Debtors be awarded their costs aﬁt@zgtfiihley fees, and that

only witness. The Debtors were present bu

i3

stimony, and the affidavits are silent on the amount of

ks

was a statement in the Debtors’ brief that “Debtors have

damages. The only allegati%n of hari

e

been forced to emp],q'ff co

sel, mcur costs and endure the aggravation and heartache of Staker &

! ”’ﬁi;%gféfcrences are to Title 11 of the United States Code unless otherwise noted.

: The Motion to Reopen was apparently filed in response to the Court’s inquiry as to
whether the Debtors intended to move to reopen the case.
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Parson’s collection efforts.””

No affidavit, proffer, or testimony regarding attorney fees or other
damages was submitted. Although certain documentation purports to show Staker/Parson’s
ability to satisfy a sanction award, no evidence received supported an award of actual damages.
After a pointed inquiry by the Court as to whether the Debtors wished to present further

evidence, they declined and rested. No request for further hearing, no reservation of the damage

issue, and no request for further scheduling was made by the Debtors.

The Court took the matter under advisement and issued a Memorandum Decision and

monetary sanctions without proof of the existence of actuaf‘daméfgg_

Less than two weeks later, on March 1, 2004 fﬁrs*"f’lrled the Reconsideration

Motion. In that pleading, the Debtors stated:

At the time of the hearing which generated the above-referenced Order, both
counsel for the Bushmans considere that the matter would result in first a
determination of liability, fol,lowed. proceeding to establish the damages.
Such a procedure was v1eWed as neceSQary because of the mablhty to obtain any
information related to $ ns ﬁ'om Staker prior to that hearing.*

At argument on the Reconéi‘{l ration 6tion, Debtors’ counsel asserted that the Debtors were

- precluded from con yvery from Staker/Parson on the damage issue because the

Debtors’ case was close

3 Drs’ Mem. Supp. Sanctions at § 24.

4 Drs® Mtn for Reconsideration at 1.
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II. DISCUSSION
The Debtors filed the instant Reconsideration Motion® without referencing a single rule
from either the Federal Rules of Civil Procedure (the “Rules”) or the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”).® Also lacking fronﬁ the motion is any case law
on which this Court can base a ruling.” In a reply memorandum filed days before the hearing, the
Debtors assert their Reconsideration Motion is brought under Bankruptcy Rules 9023 and 9024
which makes Rules 59 and 60(b), with certain modifications not relevant here, applicable in

bankruptcy proceedings. After a request for clarification from the Court, cour;yséfei cted to

proceed under

1 Procedure nor the Bankruptcy Rules recognize a
Goed), 281 B.R. 689, 699 (10th Cir. BAP 2002).

5 Neither the Federal Rules of 'Ci
motion for reconsideration. Dimeffv. Goa {n
Although, when filed

In re Chapman; 269 B: 201:,: 205-06 (Bankr. N.D. I11. 2001). Motions for reconsideration filed more
than 10 days aftpr entry of order or judgment can be considered a motion for relief under Bankruptcy
Rule 9024 or Rule:60,

8 Drs’ Mtn for Reconsideration at 1-2.

’ Id ‘
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Rule 60, rather than under Rule 59.2 The Court will therefore treat the Reconsideration Motion
as a Rule 60(b) motion.

The Debtors argue that the failure to present any evidence regarding damages at the
Sanctions Hearing was a mistake, inadvertence, or excusable neglect under Rule 60(b)(1). They
also argue newly discovered evidence under Rule 60(b)(2), and any other reason justifying relief
under 60(b)(6).

Parties seeking review of an order or judgment under Rule 60(b) necessarily have a

higher hurdle to overcome in obtaining relief because such a motion is not meant to be.a

substitute for an appeal.’ Instead, “[r]elief under Rule 60(b) is extraordi;}aiify-wan(ff
granted in exceptional circumstances.”® Rule 60(b) “seeks to strikc-@r elicate balance between
gmeénts and the “incessant

two countervailing impulses: the desire to preserve the finality of'

command of the court’s conscience that justice be done in;!lti‘ght ofall the facts.™"!

Cir. 1990).

10

n Finance Corp. v. Bielenberg Masonry, 715 F.2d 1442, 1444 (10th Cir. 1983)
(quoting Seven Elves, Inc. v. Eskenzai, 635 F.2d 396, 401 (5th Cir. 1981) (quoting in turn Banker’s
Mortgage Co. v. United States, 423 F.2d 73, 77 (5th Cir. 1970) (emphasis in original))). Accord Varner
v. Unified School District No. 259, No. 88-1126-SAC, 1993 WL 104915, at *1 (D. Kan. March 5, 1993).
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A. Rule 60(b)(1): Mistake, Inadvertence, or Neglect.

In light of the policy favoring the finality of a judgment, “[t]he burden is upon the party

9912 |

moving to have the judgment set aside to plead and prove excusable neglect’'* under Rule

60(b)(1). The Debtors have fallen far short of meeting this burden both in the pleading of the
matter and in the proof. The mistake, inadvertence, or neglect, they assert, was in counsel
deciding that they would approach the evidentiary proceeding in a bifurcated manner rather than

conducting discovery and presenting evidence of damages at the evidentiary hearing. This

explanation mischaracterizes what occurred. Counsels’ litigation strategy was 6 not present

liability and damages without informing the Court, Stak

Therefore, the Court cannot find a mistake, inad\}i:g;eﬂé: or Ieglect where counsel deliberately

the Tenth Circuit upheld the b

“[t]he argumnents and factual support proffered by [the defendant] clearly

Pelican Production Corp. v. Marino, 893 F.2d 1143, 1146 (10th Cir. 1990).

B Apogee Robotics, Inc. v, Foss Realty, Inc. (In re Apogee Robotics, Inc.), No. 97-1106,
1998 WL 85384 (10th Cir. Feb. 27, 1998).
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strongest case in the initial . . . briefing does not entitle it to a second chance.”™* “Rule 60(b)(1)
is not available to allow a party merely to reargue an issue previously addressed by the court
when the reargument merely advances new arguments or supporting facts which were available
for presentation at the time of the original argument.”'* The Court cannot be expected to
entertain this type of motion to allow a party to simply try again because their initial strategy
failed. Were it to do so, parties would be continually asking for another chance to try a different
strategy that might work more in their favor.

Even if the Debtors had asserted, which they did not, that they did not request bifurcation

mistake or inadvertent error to remain silent on the actual harmw &'Débtors at the Sanctions

Hearing, the Debtors cannot be granted relief from the Ordcr

B. Rule 60(b)(2): New Evidence.

The Sanctions Hearing was specifically heldtﬂ itigate the merits of the Debtors’

Sanctions Motion, which included a request?‘;for damages The Debtors failed to present evidence

of actual harm at the hearing which gprehl éd"t}‘ié%ourt from awarding any damages. To obtain

i W
relief from a judgment or order und‘ f{ule .60(b)(2), the movant must show

1 Id. at «iso Van Skiver v. United States, 952 F.2d 1241, 1243 (10th Cir. 1991)
(Van Skiver II) (affirmi 1d quoting the district court opinion “revisiting the issues already addressed
‘is not the purpose of a; otmh to reconsider,” and ‘advanc[ing] new arguments or supporting facts which
were otherwise. available for presentation when the original . . . motion was briefed” is likewise
inappropriate.” ﬁém Skwer v. United States, 751 F.Supp. 1522, 1523 (D. Kan. 1990) (Van Skiver I)).

3 Apogee Robotics, 1998 WL 85384, at *4,

6 Pelican Production Corp., 893 F.2d at 1146.
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First, the evidence must have existed at the time of trial, but not have been known

to the movant. Second, the evidence could not have been discovered by the

exercise of due diligence in time to present it during the original proceeding.

Third, the evidence must be such that it would probably have produced a different

outcome had it been presented initially."”
The new evidence the Debtors are asking the Court to consider consisting of actual damages,
existed at the time of the Sanctions Hearing. Had the evidence of actual damages been presented
at the hearing, there may have been a different outcome, in light of the fact that the Court ruled

that Staker/Parson violated the discharge order. However, because the evidence of actual

damages was known to the Debtors at the time of the hearing and was available at the time of the

Sanctions Hearing, the Debtors’ motion fails under this section of the Rule:

The Debtors continue to fixate on the issue of Staker/Parson’s finariial status and the

Debtors’ claimed mnability to conduct discovery to obtain inform “the purpose of

establishing evidence for punitive damages. The Debtors "siéouns*éﬁlfg,;réfi'és that the Debtors were

precluded from conducting discovery on the dama esf‘ls“ cba‘u‘% the Debtors’ case was

closed.'® However, once again counsel misses the;;g,gln 2As was explained in the Order, before

the Court can properly reach the issue of punitive datﬁﬁges, evidence of actual damages must be

Al

found.” The Debtors were present at'the tlon:e Hearing but counsel chose not to have them

17

18

research mdlcatbd therea' asi‘ib need to reopen the closed case to pursue their Sanctlons Motion. If this
were true, the . follow@ that discovery related to their Sanctions Motion could be conducted. If, on the
other hand, the angrSWere required to reopen their case prior to a resolution of their Sanctions Motion,
nothing precluded the Debtors from obtaining a ruling on their Motion to Reopen prior to the hearing on
their Sanctions Motion, and conducting discovery in the interim.

19 Order at 20.
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testify as to the actual harm, including attorney fees and costs incurred as a result of
Staker/Parson’s violation of the discharge injunction.

The actual harm suffered by the Debtors as a result of the violation was clearly known
and available at the time of the Sanctions Hearing. The affidavit the Debtors filed in conjunction
with the Reconsideration Motion is an affidavit of costs and attorney fees from their attorney.*

The Court gave the Debtors ample opportunity at the Sanctions Hearing to present evidence of

damages and specifically asked counsel if he had any further evidence to present. Buta

C. Rule 60(b)}(6): Other Reasons Justlfymg R '1ef

The Court cannot find, and counsel did not : f Va yset forth any reason to justify

relief under Rule 60(b)(6). Subsection 6 is the restdual ision of Rule 60(b) which authorizes

the court to relieve a party from judgment for.any reason other than those specified in (b)(1)

particular case.””*

3.5 hours were not incurred until the date of the hearing and
this:is not a novel issue that can be considered “new evidence.” Attorneys
a final fee application following a hearing, but the key is the attorney must
#'the court, which counsel failed to do.

subsequent thereto; hio
frequently request: $
request this opportum' 0

21

v. AT&T Corp., 224 F.3d 1161, 1174 (10th Cir. 2000).

= Van Skiver II, 952 F.2d at 1244 (quoting Pierce v. Cook & Co., 518 F.2d 720, 722 (10th
Cir. 1975) (en banc) (quoting Radack v. Norwegian Am, Line Agency, Inc., 318 F.2d 538, 542 (2d Cir.
1963))), cert. denied, 423 U.S. 1079 (1976)).
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In general, relief is given under clause (6) in cases in which the judgment was

obtained by the improper conduct of the party in whose favor it was rendered or

the judgment resulted from the excusable default of the party against whom it was

directed under circumstances going beyond the earlier clauses of the rule.?
The rule is desighed for extraordinary circumstances which justify relief. Here, the Court ruled
in the Debtors’ favor and the Debtors have not convinced this Court of any extraordinary
circumstances equivalent to improper conduct or an excusable default justifying relief. The

Debtors’ counsel chose to pursue a course of action and followed through with those plans

without interference from any party.

In a different context, the Tenth Circuit has determined that an intentional, planned out

B wellv. Board of Educ. of Okiahoma City Pub. §., 782 F.Supp. 574, 579 (W.D. Okla.
1992) (quoting 11 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE
§ 2864 at 213 (1973)). Accord Varner, 1993 WL 104915, at *2.

2 Broitman v. Kirkland (In re Kirkland), 86 F.3d 172, 176 (10th Cir. 1996). i
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Therefore, the Debtors’ Reconsideration Motion is hereby DENIED and a separate Order shall
issue accordingly.

End of Document
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SERVICE LIST
Service of the MEMORANDUM DECISION should be made by the Bankruptcy
Noticing Center upon the following:

Robert D. Dahle
NELSON SNUFFER DAHLE & POULSEN, PC
10885 South State Street
Sandy, Utah 84070
Attorney for Debtors

Timothy Miguel Willardson

10885 South State Street

Sandy, Utah 84070
Attorney for Debtors

Douglas E. Griffith

Ryan B. Hancey

KESLER & RUST

2000 Beneficial Life Tower

36 South State Street

Salt Lake City, Utah 84111 {
Attorneys for Creditor Staker & Parson Companiesit:;,.
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