IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

T ——— T

In re:

ALICE M. SINK aka ALICE M. PHILLIPS,

Debtor;

Bankruptcy Number (2-40{042 JAB

[Chapter 13]

Inre
HIPOLITO D. VALENZUELA,

Debtor;

Bankruptcy Number (02-32504 JAB

[Chapter 13]

In re:
CLAY PETERSEN,

Debtor.

Bankruptcy Number (02-38843 JAB/

[Chapter 7]

MEMORANDUM DECISION and ORDERS

These matters come before the Court on motions to dismuss with prejudice, pursuant to 11

U.S.C § 109(g)(1}! filed in each of the above cases by creditors holding claims secured by the

debtors’ real property. Each debtor has filed mulople bankmptcy cases in ¢lose proximty to

trustee’s sales scheduled on their real property; each has eather failed to attend the meeting of

creditors scheduled in the pending cases under §341, failed (o file required papers or failed to

All statutory reterences arc to Title EE of the Hnited States Code unless ptherwise indicated,
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make chapter 13 plan pavments; and each has failed to appear before the Court to defend against

dismissal, either with or without prejudice, of their respective cases. Despite the lack of
objection to the motions to dismmiss with prejudice, the Court 1ook the matters under advisement
i order to carefully constder whether the creditors had made a sufficient showing in 2ach case to
warrant bamng the debtors from bankruptcy relief for the next 180 days.
FACTS

The facts of each case are undisputed. They are established by affidavits filed by the
creditors and the uncontroverted statements of the attorney for the respective Chapter 13
Trusiees. The Court also takes judicial notice of the pleadings contained in the Ceurt’s files in
these and related cases.” From these sources, the undisputed facts of the cﬁses are as follows.
Alice M. Sink

This 15 the thurd bankruptcy case since January 2001 filed by Alice M. Sink (*Sink™), all
three filed under chapter 13, The first petition, dated January 4, 2001, occurred when Sink was
delinquent $7,426.42 on her mortgage payments to Wells Fargo Home Mortgage, Inc. {""'Wells
Farge"), and after a Notice of Default had been recorded. Sink filed all reguired documents and
a plan, appeared at the first meeting of creditors, and made her initial plan payment. The case
was dismissed Seprember 6. 2001, after a contested confirmation hearing. and Wells Farzo
rescheduled a trustee’s sale to be held December 3, 2001,

Sink filed her second ¢ase the day before the scheduled trusteg’s sale, on December 4,
2001, Mortgage arrears had increased 10 512,626,536, Sink again filed all required documents

and a plan, appeared at the tirst meeting of creditors, and made her initial plan payment. Wells

Judicial notice was taken pursuant to FED. K. Evin. 201{d).
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Fargo filed a motion for relief from the automatic stay based upon Sink’s failure 1o make post-

pefition mortgage payments. This was resolved by an agreed order entered by stipulation of the
parties on April 24, 2002, Sink’s case was dismissed on October 10, 2002, after a contestad
confirmation hearing. Wells Fargo scheduled another trustee’s sale for November 27, 2002.

Sink filed the present case six days before the scheduled trustee’s sale, on November 22,
2002. Once again, Sink filed all required papers along with her bankrupt-::y petition. In this last
case, Sink failed to appear at the properly noticed meeting of creditors and failed to tender her
initial plan payment. The Chapter 12 Trustee filed a recommendation for dismissal noting the
failure to appear or make payment and served it upon Sink and her attorney. Sink did not timely
file a written objection under Local Rules 2003-1{a) and 2083-1(b).

Wells Fargo, however, filed an objection to the Trustee’s recommendation for distnissal
over three weeks before the time 1o abject had run, and filed the motion to dismiss with prejudice
cumrently before the Court. Sink did not respond to this motion either, nor did she appear at the
hearing on the motion to dismiss with prejudice.

Since Wells Fargo recorded the Notice of Default, Sink has made twelve of thirty-two
mortgage payments that have come due. and the arrearage has increased from $7.426.42 to
$18.580.11 over that timespan. The same attorney represented Sink in each of the three cases.’
Hipeiito D. Valenzuela

This is the also the third bankruptey case filed by Hipolite D. Valenzuela (*Valenzueta™),
all three fited under chapter 13. The first petition, dated June 4, 2001, occurred when Valenzuela

was delinquent $12,926.03 on his mortgage payments to Fairbanks Capital Corp. (“Fairbanks™).

Sink's atiorney was allowed to withdraw prior 1o the §109(g) dismissal hecaring.
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and a Notice of Default had been recorded. Valenzuela filed all required documents and & plan,
appeared at the first meeting of creditors, and made his initial plan payment, Fairbanks obtained
an order lifting the automatic stay for Valenzuela’s failure to make post petition mortgage
payments. The case was dismissed January 17, 2002, after a contested confirmation hearing, ﬁnd
Fairbanks rescheduled a tristec’s sale to be held February 26, 2002,

Valenzuela filed his second case on February 4, 2002. Mortgage arrears had increased to
$22,017.10. Valenzuela again filed all required documents and a plan, appeared at the first
meeting of creditors, and made his initial plan payment. Fairbanks obtained a second order
lifting the stay for Valenzuela’s failure to make post petition mortgage payments. Valenzuela's
case was dismissed on June 26, 2002 for failure to file tax retums. Fairbanks scheduled another
trustee’s sale for August 1, 2002

Valenzuela filed the present case the day before the scheduled sale, on July 30, 2002.
Fairbanks obtained an order lifting the automatic stay that was entered January 21, 2002. Once
again, Valenzuela filed all required documents and a plan, attende@ his scheduled § 341 meeting,
and made his initial pian pavment.

The Chapter 13 Trustee filed and served 2 motion to dismiss because Valenzuela made
only two chapter 13 plan payments. Valenzuela did not respond to the Chapter 13 Trustee’s
motion 1o dismiss. Fairbanks, however, objected to the Trustee’s motion on the last date to file
objections, and filed the motion to dismiss with prejudice currently before the Court. Valenzuela
did not appear at the hearing on the motions or file any pleading in defense.

Since Fairbanks recorded the Notice of Default. Valenzuela has made three of twenty-

eight mortgage payments that have come due, and the arrearage has increased from $12.926.03
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to $29,973. 14 over that timespan. The same attorney represented Valenzuela in each of the three
CASES.
Clay Petersen

This is Clay Petersen’s (“Petersen™) second bankruptcy filing in the past 4 months and
presents a somewhat different fact pattern. Petersen filed bis first bankruptey case pre se, under
chapter 13, on July 9, 2002. At that time, Petersen had not paid Wells Fargo Mortgage Corp.
(“Wells Fargo™ since February, 2002, Wells Fargo recorded a Notice of Default on May 13,
2002, and scheduled a trustee’s sale for September 12, 2002, Petersen filed a mailing matrix
along with his petition, but filed no other papers. Petersen was served with the notice of the
meeting of creditors but did not attend. The Chapter 1.3 Trustee filed a Recommendaticn for
Dismissal noting Petersen’s failure to file the reqguired papers, failure to appear or to make the
first plan payment and served it upon Petersen. Petersen failed (o respond and the case was
dismissed on September 18, 2002 without a hearing. Wells Farge rescheduled a lrustee’s sale of
the subject property for November 12, 2002.

The present case was filed under Chapter 7 on November 4, 2002. Once again, Petersen
filed the within case without the assistance of an attorney. Once again Petersen filed neither the
statement of financial affairs nor the schedules, and the mailing matrix was returned 1o Pelersen
because 11 was not scannable. In December, Wells Farge filed a motien for relief from the § 362
automatic stay to which Petersen failed to respond. Relief was granted without a hearing
December 31, 2002, The order allowed Wells Fargo to proceed with foreclosure and recovery of
possession of the subject real property. A copy of the Court’s order was served upon Petersen.

Wells Fargo rescheduled a trustee’s sale to be held February 23, 2003, Since the Netice of
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Default was recorded, Petersen has made none of the twelve payments that have come due.

Because Petersen failed to appear at the meeting of creditars or (o file the required
papers, the Trustee served a Section 341 Meeting Detailed Report for Chapter 7 on Petersen
noting his failure to file and to attend, and recommended dismissal, but Petersen failed 0
respond. Wells Fargo objected to dismissal of the case on the last date o file objections,
pursuant o Local Rule 2003-1(a). At the properiy scheduled and noticed hearing on the
objection to dismissal, Wells Fargo appeared but Petersen did not. The Court dismissed the case?
hut retained jurisdiction for the purpose of ruling on Wells Fargo's motion to dismiss with
prejudice. At the subsequent hearing on the § 109(g) motion, Petersen also failed (0 appear or to
file any response objecting to the motion.

Creditors’ Argument

These uncontroverted facts provide the basis for the argument of Wells Fﬁrgn and
Fairbanks (“Creditors™} that these three cases shouid not only be dismissed, but that the dismissal
shoutd be with prejudice to bar refiling for 180 days. The Creditors argue that the failure to
make interim payments or attend the § 341 meeting constitute a willful failure to abide by an
order of the court, that the debtors’ actions constitute unreasonable delay that is prejudicial to
creditors, evidences bad Taith, and that the chapter 13 debtors have no hope, based upon past

expericnce, of getting a case contirmed or maintaining plan payments.

- Wells Fargo requested that dismissal of Petersen’s case be deferred until after it had completed its
scheduled foreclosure sale, but this retief was denied. Had this relief been geanted. Petersen’s discharge would have
1ssued in the interim, cven though none of the required documents bas been illed and Petersen had never artended a
meenng of ereditors. Instead, the Court overruled the objection and dismissed the case but retained jurisdiction to
consider Wells Iarga's moton to dismiss under § B2},
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DISCUSSION
L. JURISDICTION AND BURDEN OF PROOF

The Court has jurisdiction over these contested matters pursuant to 28 U.S.C. §§ 1334
and 157(a). Venue in this division is proper. These are core proceedings as contemplated by 28
U.S.C. § 157(b)2)(A).

Dismissal with prejudice is a severe sanction that should be infrequently invoked by the
courts.” The burden is on the movant to show that the sanction is appropriate. Once the movant
has set forth a sufficient prima facie case, the burden shifts to the debtor to show that § 109{g)(1)
does not apply.’ Ultimately, the burden of persuasion lies with the Creditors to demonsirate, by a
preponderance of the evidence, either that the debtors willfully failed (o abide by orders of the
court, or that the debtors willfully faled to appear before the court in proper prosecution of their
ases.

1. DISMISSAL OF AN INDIVIDUAL DEBTOR’S BANKRUPTCY CASE

No party has objected to dismissal of these three cases or challenged that the failure of the
debtors to attend the meeting of creditors, pay plan payments, or file statements and schedules,
constitutes L:uulse for dismissal. The Creditors’ assertion that the dﬂl:-tc-r‘s‘ actions constitute

unreasonabie delay that is prejudicial to creditors is well taken.

s Half v, Vance, 837 F2d 1041, 1045 ( Lch Cie, 1989,

i Montgomery v. Rxan iln re Monigomery), 37 F3d 413, 416 (8th Cir. 1994) {Judge Arnold,
cunglrring); i re Pike, 258 B.R. 876, BE2 (Bankr. 5.0.0hia, 2001); fr re Estreffa. 257 B R, 114, 117-118 (Bankr.
I PR 2000%,

Estredla, 25T B.R. ar 117; fa re Basile, 142 B.R. 930 {Bankr. D. Idaho 1992}, Mclver v. FRiflips (In
ro Mefver). T3 BR. 439 (DS.C. 19870
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Bad faith is also argued as a basis for dismissal of the cases.® Certainly the ever
escalating mortgage arrearages and the timing of the filings designed in each case to prevent the
trustee's sales argues in favor of a conclusion of bad faith. In the Sink and Valenzuela cases, the
apparent lack of changed circumstances such that they could successfully prosecute a Chapter 13
case adds (o the argument that the cases were filed in bad faith. In Petersen’s case, the total
failure, twice, to file required papers or appear at the meeting of creditors is even stronger
evidence of bad faith. When the Trustee filed the motion to dismiss, the burden shifted to the
debtor o appear and explain his conduct. The debtor failed to do so.

The Sink and Valenzuela cases are therefore dismissed for cause under § 1307{c)(1) and
{4}, and an order memorializing the dismissal of Petersen’s case for cause under & 707{a)(1),
shall issue. The remaining issue is whether these three cases should be dismissed with prejudice
to the debtors refiling, under § 109(g}.

NI. DISMISSAL WITH PREJUDICE

The effect of dismissal is governed by § 349¢a). Unless otherwise ordered, the dismissal
of a case is without prejudice and does not bar a subsequent discharge of debis that were
dischargeable in the dismissed case. However, in order for an individual debtor to obtain a
subsequent discharge once & case 1§ dismissed, a debtor must file a subseguent case. Subsequent
filing is governed by § 349(a) and §109(g). Secuon 349(a) provides that the dismissal of a
bankruptcy case does not prevent the debtor from filing a subsequent petition under Title 11
except as provided in § 10%(g). In the Tenth Circuit, it is only through § 109{g) that a debtor can

be precluded from refiling, and then only under the conditions and ume frames set forth in

* frt re Durmji. 287 BR. 714 713 (Bankr, 8.D.Ohia 2003} {Courts have held that a lack of good faith
is “cause™ for the dismissal of a casel.
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§ 109%(g).”

Section 109{g)(1

Section 109%{g)(1) prm‘ideé

Notwithstanding any other provision of this section, no individual or family

farmer may be a debtor under this title who has been a debtor in a case pending

under this title at any time in the preceding 180 days if

(1} the case was dismissed by the court for willful failure of the debtor to
abide by orders of the court, or to appear before the court in proper
prosecution of the case.

A debtor's access to relief under the Bankruptcy Code is limited only to the extent that
Congress has expressly chosen to limit it in the statute.”® Therefore, a motion to distmiss that
seeks to enjoin a debtor from refiling for 180 days must do more than recite that a series of prior
bankruptcy filings occurred, for we know that even a series of bankruprey filings, without more,

is not prohibited by the Bankruptey Code."!

Failure to Abide by an Order of the Court or Appear Before the Court in Proper -
Prosecution of the Case

The Creditors must first prove one of two things: that the debtors failed te abide by an
arder of the court or failed to appear before the court in proper prosecution of the case. The first

clause relates to the debtor’s [ailure to abide by & specific order that may be issued in the case.

? Frieouf v. United States (In re Frieonf), 938 F.2d 1009, 1103 (10th Cir. 19913 (§ 349(a} limited by
§ 109 g) 1, but see Casve v, Key Bank Nat'l Assoc, {in re Casse), 198 F.3d 327 (2d Cir, 19997 (discussing the split in the
Circuils on this issue and disagreeing with Frieouf, characterized as the minenty pasition. on all pointsy; Coloniafl Aute
Cenrer v Fommdin (fr re Tomfing, 103 F3d 933, 938 (dth Cie, 19973 (§ 349 was never intended o limit the bankrupiey
Court™s ability wo imposc a permunent bar o discharge).

e Fed, Communicanans Comm'nov. NextWarve Personal Communications, fae., 123 5.Ct, 432,339
{20033 (courts must [ook o the specific language of the Bankruptey Code rather than what the parties believe it ought
to Ayl

Jotmseir v. Howe Srare Honk, 501 T8, 78, 87-88 (1991,
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Without a viciared order. application of the statute becomes problematic. In In re Fulton,' cited
by the Creditors, the Court concluded that the notice of the § 341 meeting sent by the Clerk of
Court that required the debtors to attend was equivalent to an order of the Court (citing Local
Rule 13{d)). Local Rule 13{d) provided that the Clerk of Court could imprint the Court's
fucsimile signature upon certain documents and was similar to current Local Rule

5003-1(d)." At the time Fufton was issued, Standing Order 19 provided the procedure, now
found in Local Rules 2003-1{a} and 2083-1{a} and (b), for dismissal of a case where the debtor
failed to file documents, appear at a §341 meeting or make Chapter 13 plan payments.
Thercfore, it appears that two court orders that are no longer used may have been implicated sn
lha; Fulion decision. Fufton is not alone in determining that failure to attend a meeting of
creditors or commence making payments prompts application of § 109(g)."* However, whether a
statutory requirement such as filing papers under §§ 521 or 1321, appearing under § 343, or

paying under § 1326a} 1), or whether Local Rules promulgated under Fed. R. Bankr. P. 9029

- 52 B.R. 627 (Bankr.n.Utah 1985
* Fufron is unclear whelher the notice sent to creditors by the Clerk of the Court issued over the Cleck’s
signature, or the imprinted facsimile sipnature of the Court, Priot to 1985, the Order for Meeting of Creditors and Fixing
Times fur Filing Objections to Discharge was issued over the name of the judpe assigned to the case, and lailure to
uppear resulted in cantempt of court or dismussal of the case. The procedure for dismissal lor violation of the court arder
wias embodicd in Standing Oeder # 19, That standing vrder is now found, in substance, in Local Rules 2003-{1](a} and
2083-1ia) and (hy. Official Form 9 now issues over the signature of the Clerk of Court rather than the Court,

- See. Monreomery, 37 F.36 al 414 (concluding that failure to attend a creditors meeting was a fuilure
tirevbey un arder of the court); Welker v Stanfev, 231 B.R, 343 (I N.D.Cal, 1999) {finding that 2 debtars repeated
tailure to perform the dulies under the Bankruptey Code, ingluding filing schedules and appearing at the meeting of
creditons, constituced failure by abide by court orders), i re Nix, 217 BR. 237, 238 (Bankr, W.D . Tenn, 1998) (failure
(o commence making payments. where standing prder required such. qualified as failure to abide by an order of the
courty, fn re Catran, 199 B.R. 11, 14-13 (Banks. E.D. Va. 1996) {discussing cases requiniag debor to atend a § 341
meetings; fn re Yensen, 187 B.R. 676, 677-78 (Bankr. D. Idaho 1995) (failure to attend a meeting al creditors
constitutes the failure to abide by a court ardert: it re Pappalards, 109 B.R. 622, 626 {Bankr 5. D.NVY, 1990 (arder
contained i aatice of meeting ol creditors formed basis of failure to comply with order of court for purposes of §
1090230 1437 fo re Do, 86 B.R. 335, 337-38 (Bankr. 5.0, Chio 1988) (anendance at the hearing is necessary if the
debbar is ta complete all dhe sleps of p bankruptey case, and beoce it seems logical to consider non- attendance a5 a
Flure ter abide by an order of the coure).
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constitite 3 cowrt order as used in § 109{gJ(1 1."¥ need not be resolved here for the reasons set
ferth below,

The second clause of § 109(g)( 1) relates to a much broader category of conduct covering
the debtors’ failure to appear before the court in proper prosecution of a case, An “appearance”
is a term of art “by which one against whom suit has been commenced submits himself to the
court’s jurisdiction.™® As the term is used in the Federal Rules of Civil Procedure, an
appearance 15 more than physical presence at a hearing before a judicial efficer, and includes,
among other things, being represenied at non-court hearings related (o a case or filing papers in
the case.!” Fulton concluded that “the debtors™ appearance and submission to examination under
oath at the meeting of creditors under Section 341{a) constitutes an “appear(ance] before the

court™ as used in Section 109(f){1} [now § 109(g)].™"* Some courts,' however, have concluded

3 Woads Constr. Co., Diee. v, Atlas Clrem, fncluse, fre., 337 F2d 888, 890 {10ch Cir. 1964 local ruies
have the force and effect of law ), Grubir v Pittshurgh Nat'! Bawkr (in re Grubh), 162 B R. 341, (Bankr. W.D.Pa. 1994}
[(when a district court acts under Fed., R, Bankr, P, 9029 o promulgate local bankruptcy rules. such rules carry the weight
of a court arder); by see fnre Hollis, |50 B.R. 145 (D Md, 1993) {stating thal failure w follow a local rule does not
constilute a vielation of a court ordert,

'8 BLACK'S Law Dirioinary {7th Ed, 1999,

" Gomes v. Witliams, 420 F 34 1364, 1367 (10" Cir. 1970) (discussing whether an attorney’s appearance
representing 4 client 4t a deposition canstisuted an appearance in a casa for purposes of Fed. R, Civ. P 35(b)(2)). See
alse Civic Conter Sguare, fne, v, Ford (in re Roxford Foods, inc.}, 12 F.3d 873, 881 (9" Cir. 1993} (concluding that a
Chapter b1 Trustee had made an informal appeared in an adversary proceeding for purposas of Fed, K. Civ, P 35(b){(2)
as o result of contacts between creditar and trustee in underlying bankruptey case);, United States v. McCoy, 954 F.2d
1000, 1003 (5" Cir. 1992) (stating that the concept of “appearance™ ts not limited 1o those instances in which the party
has made a physical appearance in court or has Oled a document in the record, but can include instances where a party
indicated in sume way an intent to pursue 3 defense, for purposes of Fed. R Civ. B 55(bX2Y); North Ceniral fl,

Laborers' Dist Cowns™h v, 5.4 Graves, 842 F 24 164, 169-701( 7" Cir. 1988) {for Fed. R. Civ. P. $5(b)2) purposes, “has
appearcd” has not been read ta require the filing of rospuasive papers or actual in-coon efforts. and may include
settlement canferences or even informal phone calls),

1 Fulton. 532 B.R. at 032

¥ Inre Arena. BLB.R. 851,533 (Bankr. E..Pa.1988) (because 4 meeting a creditors must be conducted
vut of the presence of the court, it cunnol be characterized as an appearance before the court, even if attendance is
neccssary 1o properly prosecute one’s bankruptcy case).
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that because § 341(c) precludes the court from presiding at a meeting of creditors, a debtor’s
appearance at a meeting of creditors is not an “appearance bcfore. the court.” In light of the broad
meaning of “appearance,” this interpretation construes the statute teo narrewly. If any ambiguity
exists as to whether Congress meant to limit “appearance” by the term “before the court,”
reference need only be made to Senator Hatch’s comments that the amendment that is now §
109(g) was intended to render the debtor ineligible for bankruptcy relief “for failure to appear at
a meeting of creditors or for failure 1o foillow orders.™ Failure to appear at a meeting of
creditors, therafore, must fall under the second clause of § 109(g)(1) rather than the first. “Proper
prosccution of a4 case™ is not a defined phrase either, but could inciude, among other things,
compliance with the various statutory duties the Bankruptcy Code requires the debtor to perform
including but not limited to §§ 341, 521, 1304, 1321, 1322, 1326, compliance with the Federal
Rules of Civil and Bankruplicy Procedure, and compliance with the Local Rules.

The second clause of § 109(g)(1) covers a broad array of responsibilities that are in.itiated
by filing a petition, and that eventually result in the debtor obtaining the relief sought, Included
in these responsibilities is that the debtor must properly prosecute the case. When a debtor fails
to respond to 4 motion to dismiss a case because, presumably, the debtor has no cause to excuse
the conduct prompting the motion, the debtor fails 1o properly prosecute the case. Therelore, a
debtor's failure to defend a pleading that seeks the most fundamental challenge to the very

existence of the case also constitutes a Failure to appear before the court in proper prosecution of

i 130 Cany, Rec. $8804, (daily ed. June 29, 1994), 1978 1UL.8.Code Cong. & Admin. News, pp. 597-08.
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the case

B. Willful Conduct

Once the Creditors have identified the order the debtor has failed to abide by or how the
debtor has fatled to appear before the court in proper prosecution of the case, the Crediters must
prove that the conduct was willful. The term “willful” applies to both clauses in subsection {1).
This is shown by the parallel construction of the statute, The two clauses “to abide Ey orders of
the court” and “to appear before the court before the court in proper prosecution of the case” are
both modified by the preceding phrase “willful failure of the debtor.” It has been suggested that
the element of willfulness may not apply to an appearance before the court.” To read the first
clause as medified by “willful failure of the debtor” and the second as modified only by “failure
of the debtor™ unreasonably strains both grammar and logic. Other courts reviewing this section
have reached similar conclusions.”

The Tenth Circuit has not construed the term willful in the context of § 109{g), and the
term is not defined in t_he Bankruptey Code. “[Wihen the statutery term is undefined, that term
must be given its ordinary and popularly understood meaning.”* In its ordinary standard

meaning, “willful” may be defined as “done on purpose or wittingly; purposed, deliberate,

a Arena, 81 B.R. at 835 {concluding that though failure to defend a motion to dismiss a case 15 not
equivalent k1 a voluntary motion to dismiss. a willful fajlure ©o attend the dismissal bearing could eonstitute a failare o
properly prosecute the case),

See id at 855,

A See.eg, &l at 855, Inre Allen, TO B.R. 757,758 (Bankr. W.I». Tenn, L287): In re Lewis, 6T B.R. 274,
276 (Banke, E.D.Tenn. 1986); Fuftor, 32 BR. a1 632 (examining same statutory language under subsection {f} prier
to redesignalion as subsection (g} by Congress in 1988),

H SINGER, STATHTES AND STATUTORY CONSTRUCTION § 47:27 (6th Ed. 2008 (citations omitted).
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intentional; not accidental or casual.™

In this jurisdiction there may be some confusion as to the meaning of the term wiliful
because of conflicting judicial interpretations of the word as it is used in other sections of the
Bankruptey Code, specifically in § 523(a)(6) and § 362(h). Section 5323(a)(5) excepts from
discharge “any debt for willful and malicious injury by the debtor to another entity or the
preperty of the entity.” The Supreme Court has narrowly interpreted the term willfui in this
context to limit the discharge exception to only those deb;ts resulting from acts of the debter akin
1o intentional torts.”® The Court determined that “willful” modified the word “injury,” such that
nondischargeability is predicated upon deliberate or intentional injury, rather than a volitional act
thﬁt results in an injury.” Injuries caused by negligent or reckless actions are outside the scope of
§ 523(a)6).2 In other words, an intentional act is not enough. The debtor must specifically
intend to injure either a creditor or the creditor's property.”

Section 362(h) provides for the recovery of aclual and sometimes punitive damages
where “[a)n individual [is] injured by any wiltful viclation of a stay provided by [§ 362]." In

Jardine’s Prof. Collision Repair v. Gamble,™ the Court concluded “wiliful” modifies “violation

# OXFRD ENGLISH DICTI0NARY (2nd Ed. 19893

» See Kawaawhaw v. Geiger, 323 1557, 61 (1998)

” id.

- id. at 6.

o Mistuwhizhi Motors Credit of America, Inc. v. Longley, (fn re Longlev), 235 B R 631, 655 (10th Cir.
BAP 1999},

* 232 B.R. 799 (D. Ltah 1999,
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of a stay” in § 362(h) in the same manner that “willful” modifies “injury” in § 523(a)6)Y The
Court held that a violation of § 362(h) requires a deliberate or intentional vielation of the stay.™

The Bankrupicy Appeliate Panel for the Tenth Circuit specifically considered the
application of the Geiger standard of willfulness, but refected that narrow reading as inapplicable
in the context of § 362¢h).** The BAP instead adopted the broader view expounded in INSLAW,
fnc. v. United States (In re INSLAW)

A *willful violation™ does not require a specific intent to violate the automatic

stay. Rather, the statute provides for damages upon a finding that the defendant

knew of the automatic stay and that the defendant’s actions which violated the

stay were intentional. Whether the party beligves in good faith that it had a nght

to the property is not relevant to whether the act was “willful” or whether

compensation must be awarded.™
The Court regarded as significant the lact that a party who willfully violates the stay has an
opportunity to seek permission from the court prior to action, while determinations of willful and
mali¢ions injury under § 523({a} &} are only made after the debtor has acted, with no opportunity
to obtain a protective ruling from the court.™

This Court declines to adept the analysis in Gamble. Section 323(a){6) refers 1o “willful

and malicious injury,” and is essentially an overlay of tort liability theory onto a bankruptcy

# Id. at 803

2 fd.

3 See Diviney v. NatiomsBard of Texas, 225 BR. 762, 774 {10th Cir. BAP 1998).

= 83B.R. 59 (Baokr, D.D.C, 1358) vaceted on furisdictional grounrds, 932 F.2d 1467 (D.C.Cir. 1991).
® Diviney, 225 B.R. at 774 (quuting {NSLAW, 83 B.R. at 165).

* i
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nondischargeability action.™ Stay violations do not involve tort issues. It is therefore reasonable
to assume that the two sections use different standards for measuring what constitntes prohibited
conduct. The different verbal [ormulas milized in the two sections supports this conclusion
{"willful and malicious injury” in § 523(a)(@) versus “wiilful violation™ in § 362(h}). The
determination that must be mads ona § lﬂg{g}:;l) motion parallels that made under § 362(h).
Both § 109(g) and § 362{h) relate to post-petition conduct. All parties in interest are already
governed by the Bankruptcy Code and subject to the court’s avthority. The debtor may seek prior
permission from the court to file required papers after the statutory deadling, to continue a
regutarly scheduled § 341 meeting, to abate Chapter 13 plan payments, or for other relief. Itism
light of the immediacy of access to the imprimatur of court that the debtor’s actions must be
evaluated. Therefore, conduct is willful within the meaning of § 109(2) 1} when the debtor had
notice of the responsibility to act, and that the debtor intentionally engaged in conduct that
resulted in a failure 1o fulfill that responsibility.® This necessarily rules out accidental failures,
or failures resulting from circumstances beyend the debtor’s control.
IV. SECTION i0%(g)1) AS APPLIED TO SINK AND YALENZUELA

In both Sink and Valenzucla's cases, the first two bankruptcy cases were dismissed at
confirmaticn, t:-uT.. the debtors actively prosccuted both cases through the confirmation hearing,
Without tfurther evidence, their actions in these two cases would not support a finding of willful

failure to abide by a court order or willful failure to appear before the court in proper prosacution

W See Gaiger, 823105 at 61,

¥ Pike, 238 B.I. at 883 {willfal means deliberate or intentionaly; Estrelle, 257 B R, at 117 (willful failure
requires a finding that the person. with notice of the responsitility to act, intentionally disregarded it or demuonserated
plain indifference); Walker 231 B.R. ut 34748 (willful as used in § 109(2)(1) means deliberate or intentional); f4 re
Walker. 171 B.K, 197, 203 (Bankr.E.[2.Pa 1984) {debtors conduet is willful within the meaning of § 10Mgi(1y if i is
intentional, knowwing and voluotary. as apposed to conduct that is accidental or bevond a persons control ),
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of a banlcruptey case. It is only their actions in the present case that serve as the basis for a
§ 109(g 1) dismissal.

Sink and Valenzuela filed the required Chapter 13 documents. Sink failed to appear at
first meeting of creditors and malke the initial plan payment. This constitutes a failure to appear
before the court in proper prosecution of the case. Valenzuela failed to make plan payments
subsequent to the first meeting of creditors. This also constimtes a failure to appear before the
court in proper prosecution of the case. Both debtors failed to defend against the dismissal
proceedings that resulted. The Counrt finds that Sink and Valenzuela's failure to respond to the
Trustee’s motion to dismiss also constitutes a failure to appear befere the court in proper
prosecution of the cases.™

Further, neither debtor has offered any justification for that failure nor has explained the
circumstances of the conduct that resulted in the motions to dismiss. The uncontroverted
evidence indicates that both debtors have a history of repeated filings on the eve of foreclosure®
and ever escalating mortgage arrearages.** Both debiors, because of the repeated filings, can be
deemed 1o have a certain level of familiarity with bankruptey proceedings and knowledge of the

consequences of their failure to fulfill their responsibilities under the Bankruptey Code. Both

» Creditors fifed their objections in the Valenzuela and Petersen cases on the last day to object to
dismissal, and in the Sink case several weeks before the deadline. In the Valenzuela and Petersen cases, the Creditors
could properly cite the fatlure to defend against the Trustee’s Motion o Dismiss or under Local Rules 2003-1(a}, as
additional prounds for dismissal.

o Walker, 231 B.R. at 343 (repeated conduct strengthens the inference thar the conduet was deliberare);
Pike, 258 TR, ot 883 (a sertal filer who repeated]y fails w perform the duties imposed by the Code fails to appear in
praper prosecution of the case).

M In re Herrera, 194 3.R, 178, 188 (Banks. N.D 111 1996) {when a case has been filed only for the
purpose of inhibiting or forestalling a foreclosure action on the debtor's assets without the intention of financial
rehabilitation, the case should be dismissed as having been filed in bad faith}.
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debtors were served with the Trustee's pleadings seeking dismissal and were represented by
counsel at the time. Therefore, the Court determines that both debtors knew of the consequences
of their failure to defend and concludes that their failure to do so was intentional. Further
evidentiary support that the debtors conduct was willful is found in Sink and Valenzuelas’ fuilure
to defend against the Creditors’ motions to dismiss with prejudice. Accordingly, both Sink and
Valenzuelas™ cases wiil be dismissed with prejudice to refiling a voluntary bankruptcy petition
under Title 11 for 180 days.

V. SECTION 109(g){(1) AS APPLIED TO CLAY PETERSEN

Creditor has moved for dismissal of Petersen’s case “with prejudice pursuant to 11
11.5.C. Section 109{g)(1) and 1307(c} (sic) for the debtors’(sic) willful failure t¢ abide by orders
of the Coourt and delay that is prejudicial to Creditors...."™ Section 1307(c) does not apply to
Petersen, as his case was filed under Chapter 7 of the Bankruptey Code. The Court will consirue
the motion as being brought under §§ 109(g)(1) and 707 (a){1).

Petersen has filed two bankruptcy petitions, the first under Chapter 13 and the present one
under Chapter 7. He has not had the benefit of counsel in either case. However, he has done
nothing to fulfill his responsibilities under the Bankruptcy Code. Because his prior case was
disrnissed for identical conduct, the Court concludes that he knew of his responsibility to act, and
intentionally engaged in conduct that resulted in a failure to fulfill that responsibility. Though
served with the Trustee’s papers indicating that his case would be dismissed for failure to file his
statement of affairs and schedules and his failure to attend the meeting of creditors, Petersen

filed 1o defend. This conduct constitutes failure to appear before the court in proper prosecution

“ This sentence is identical 10 the one in Creditor’s motion filed in the Sink case.
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of the case. Further, based upon Petersen’s repeated filings that frustrated the Creditors’
foreclosure attempts, his failure to comply with even the most basic duties under the Bankrupicy
Code, and his failure (o explain in any manner his condnct, the Court concludes that his actions
were knowledgeable and intentional, and therefore willful. Petersen's case will be dismissed
with prejudice to refiling a voluntary bankruptcy petition under Title 11 for 130 days.
CONCLUSION

Bused on the foregoing, 1t is hereby

ORDERED, that the casc of Alice M Sink, 02-40042, be and hereby is Dismissed and
that such dismissal is with prejudice o refiling a voluntary bankruptey petition under Title 11 for
180 days, and it is further

ORDERED, that the case of Hipolilw D. Valenzuoela, 02-32504, be and hereby is
Dismissed and that such dismissal i1s with prejudice (o refiling a voluntary bankruptcy petition
under Title 11 for L8O days, and it is further

ORDERED, that the case of Clay Petersen, be and hereby is Dismissed with prejudice to
refiling & voluntary bankraptey petition under Title 11 for 180 days.

DATED this 2 Bay of February, 2003.

P
-

# e £
JUDITH A. Bmw

United States Bankruptcy Judge
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