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IN THE UNITED STATES DISTRICT COURT DISTRIZ[7 UTAH

DISTRICT OF UTAH - CENTRAL, DIVISION ... [

Inre: OPINION AN ORDER

HUSTING LAND & DEVELOPMENT, INC, Case Ivg. 2:01-CV-248
Tax 1.D. No. 87-0521289 ankruptey Case Number
07-2030% JAB

Reorganized Debtor.

Judge Dee Benson

Before the Courl is an appeal from the Memorandum Decision and Order of the United
States Bankruptey Court [ur the District of Utah in the Chapter 11 case of In re Husting Land &
Development, Inc., 97-20309 JAB. Appellant R.A. MeKell Excavating, Inc., claims the
bankruptcy court committed reversible error by denying it administrative expense priority status
and by excluding portions of'its proffered expert’s testimony, This Court now affirms the
bankruptcy court’s decision for the reasons set forth in the court’s opinion with the following
additional commaents,

The standard of review on this appeal is whether the bankruptey court's decision was
based on wn accurate definition of law and rational application of the facts. When reviewiny the
factual findings of the bankruptey court, the Courl is bound by those findings unless clearly

erroneous. See In re Branding fron Motel, Inc., 798 F.2d 396, 399 (107 Cir. 1986). The Court

817 F.2d 677. 678 (10" Cir. 1987). Pursuant o Rule 52(¢) of the Federal Rules of Civil

MR

97203090346

undcrtakcs a de novo teview of the legal conclusions of the bunkruptey court. See In re Herd, \
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Procedure, as incorporated in contested matters by Bunkruptey Rule 9014, “the court weighs the
evidence and assesses the credibility of witnesses to determine whether or not [appellant] has
demonstrated a factual and legal right to relief by a preponderance of the evidence.” Winning
Ways, Inc. v. Holloway Sporiswear, Inc., 913 F.Bupp.1454, 1460 (D, Kan. 1996) citing to Koth v.
American Hosp. Supply Corp., 965 F.2d 862, 865 (10" Cir. 1992). The district court may only
reverse the lower court if it is “left with the definite and firm conviction that a mistake has been
committed.” Rath, 965 F 2d at BG5S

In the instant case, applying this standard of review, the Court finds that the bankruptey
court did not err in employing the creditor expectations/vertical dimension test to define
“ordinary course of business.” Indeed, the Court finds that this test is well-supported by
precedent und the lunguage of the bankruptey provision itself. The Court further finds that the
creditor expeclations/veriical dimension test is entirely consistent with the purpese of Chapter 11
reorganization filings and the exeeption contemplated by 11 U.B.C. § 364(u) providing tor
ordinary business cxpenses, Accordingly, the Court holds that the bankruptey court did not
commit reversible error in employing the creditor expectations/vertical dimension test in
assessing R.A. McKell’s claim.

Appellant also argues that the bankruptey court erred in excluding both the tesimony of
Husting’s former principal, |.eon Harward, concerning his personal business practices and the
testimony of appellant’s proffered expent, Terry Dighl, on his definition of “ordinary course of
business.” This Court reviews the bankruptcy court's exelusion of evidence at trial under an
abuse of diseretion standard. See Smith v. Ingersoll-Rand Co., 214 F.3d 1235, 1243 (10" Cir.

2000). Reversible error may not be predicated upon a rulirg which admits or excludes evidence
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unless a substantial right is atfected. See Fhwearr v. Ontka, 814 IF.2d 1466, 1471 (10"‘ Cir. 1987,
e test 15 not met where the evidence refused admission dogs not add anything of probative
value beyond the evidence already admived. See Sims Consolidated, Lid. v. Irrigation & Power
Fquipment, Ine., 518 F.2d 413, 418 (10" Cir. 1975).

Applying this standard of review to the inslant case, the Count [inds the bankruptey
court’s evidentiary rulings were within the court’s discretion and sound for the reasons
articulated by the bankruptcy courl in its decision. Specifically, with respect (o Mr. Dichl’s
testimony concerning the definition of “ordinary course of business,” the Court {inds on review
that the more fundamental reason for ruling inadmissible the proffered expert opinion is because
that opinion was based on the meaning of the law. The bankruptey court was certainly free to
recognize that the proffered expert was by no meuns a legal expert. Furthenmnore, even if the
court did consider Mr. Diehl a legal expert, it is neither common, nor proper, for the court to
accepl expert legal Llestimony in its proceedings; rather, courts accepl such testimony through
attorneys in the normal adversanal process,

Rule 702 of the Federal Rules of Evidence allows for admission of expert testimony only
if deemed useful to the trier of fact. See Fed. R. Evid. 702, The legal conclusions ot a prollered
expert are neither useful or appropriate for a trier of fuct, Accordingly, in the insiant case, the
Court finds that it was within the bankruptey court’s diserction to not admit the proflered expert
teslimony and fnds that such testimony was neither customary nor necessary, and therefore, not

usefil to the court.
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ORDER
Accordingly, for the reasons set forth in the bankruptey court’s epinion and for the
foregoing additional comments, the Court AFFIRMS the decision of the bankruptey court

denying administrative expense priority status to appellant R A. MeKell. 1T 1S 80O ORDERED.

DATED this_50™ day of January, 2002,

Dee Benson
United States Distnict Judge
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alp
United Statag Digkriot Court
for the
Dimtrict of Utah
January 31, 2002
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MCDOWELL & GILLMAN PC
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TROON PARK
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