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A $30,000 customized truck was intentionally destroyed by the debtor when, in need of cash, he

sold off thetruck’ s partsuntil nothing of the truck remained. Y et the debtor awaysintended to, and in fact



did, make loan payments to the creditor that had a perfected security interest in the truck, despite the fact
the truck had been destroyed. Under these circumstances, did the debtor wilfully and mdicioudy injure
the creditor or its property so that the amount owed to the creditor is nondischargesble under 11 U.S.C.
§8523(a)(6)? Theanswer isyes. The andyss used to reachthisconclusion, but aso to concludethat the
debtor did not defraud the creditor so as to render the debt nondischargeable under 11 U.S.C. 8§
523(3)(2)(A), fallows.
FACTS

In May of 1996, Matthew Scott Gagle (Matthew Gagle) and Lisa Ann Gagle (Lisa Gagle), the
debtorsin this case (collectively the Debtors), applied for a $10,000 unsecured debt consolidation loan
from America Firgt Credit Union (America First). America Firgt disgpproved the loan gpplication, but
advised the Debtorsthat theloan would be granted if, among other things, theloan was collaterdized. The
only property the Debtors could provide as collaterd was acustomized 1969 Chevrolet shortbed sidestep
pickup truck (Truck) they owned free and clear. The Debtors purchased the Truck in 1991 for
approximately $1,500. Matthew Gagle, who is a mechanic by trade, spent approximately $17,000 for
parts and contract labor to customizethe Truck during thefollowing fiveyears. Hebdlieved the Truck was
worth more than $10,000, and the Debtorslisted the Truck on the loan application as having an appraised
value of $25,000.

The Debtorsagreed to pledgethe Truck ascollateral. AmericaFirst conditionaly agreed to extend
the loan, but required that the Debtors first have the Truck appraised. Matthew Gagle then arranged to

have Benn Framer (Framer), who specidized in vauing custom vehicles, gppraise the Truck. LisaGagle
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took various photographs of the Truck to Framer's office to obtain the appraisal. Although there is
contradictory testimony, the Court findsthat Framer reviewed the photographs and authorized an gppraisd
that valued the Truck at $30,000. The vduation of the Truck contained in the Framer appraisa was
generdly accurate a the time it was made.

The Debtors gave the $30,000 Framer appraisal to America First. In so doing, the Debtors did
not believe the Framer appraisd was fase or inflated, and did not intend to obtain the Loan proceeds
through fraud, false pretenses or fase representation. America Firgt relied upon the Framer appraisd in
making the $10,000 collaterdized loan (Loan) to the Debtors. America Firdt’s reliance on the Framer
appraisal wasjudtified in light of the specidized nature of the Truck, and the Framer gppraisal was materia
to the Loan transaction.

The Loan was funded on gpproximately June 1, 1996, and America First properly perfected a
security interest in the Truck. The Debtors made sporadic payments on the Loan that totaled
approximately $2,926, or the equivaent of almost e even $270 paymentsduring the fifteen monthsbetween
whenthefirst payment was due and when the Debtorsfiled this Chapter 7 case. Thelast payment of $540
was made to America Firgt on June 16, 1997. It is unclear from the evidence during what period of time
the Loan may have beenin default. The remaining baance on the Loan is$10,143.61. AmericaFirst has
incurred attorney fees of $1,790.50, $1,560 of which are reasonable, and costs of $329.50in relation to
this adversary proceeding. 1t isthisamount representing the contract balance, plus attorney feesand court

costs (Deht), that America First seeks to have declared nondischargeable.
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The Co-Maker and Security Agreement that was read, signed and understood by the Debtors
provided as follows:

OWNERSHIPOF COLLATERAL: ... Youagreenotto <l . . . thecollaterd . . . until the
advance has been paid.

USEOFCOLLATERAL: Whileany part of thisadvanceisunpaid, you promise: ... (2) To
obtain written permission from the credit union before making major dterations. . . .

DEFAULT: ... You will bein default if you bresk any promise you made under this
Security Agreement.

COLLECTIONCOsSTS:. .. . If the Credit Union takes legal action against you . . . you agree
to pay reasonable attorney fees and court costs.

Despitereceiving theLoan proceeds, the Debtors financid conditionworsened andthey fell further
behind inmeeting their financid obligations. Matthew Gagle'sincomefrom hiscommiss on-only occupation
declined and, even though he took a second job and asked relatives for money, the Debtors needed
additiona fundsto cover thar family’sliving expenses.

To cover the shortfdl, in September of 1996, Matthew Gagle began to remove and sdll partsfrom
the Truck in exchange for cash. In the beginning he sold only a few parts with the intent that when his
financid condition improved, he would replace the parts. However, by January of 1997, dl the partsfrom
the Truck had been sold and nothing of the Truck remained to which AmericaFirst’ ssecurity interest could
attach. The Debtors did not try to sell the entire Truck in September of 1996 while it was in show
condition because they did not have thetime or resourcesto do so. LisaGagle knew Matthew Gagle was

sling the Truck’s parts but did not participate in parting-out the Truck. The sde of the parts from the
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Truck was of no consequence to Lisa Gagle because the Debtors intended to continue making payments
on the Loan, and in fact did so, wdll after dl of the Truck’s parts had been sold.

The sale of the Truck’s parts generated approximately $9,600. The funds were placed in a
checking account used by the Debtors to pay household bills, including but not limited to those owed to
AmericaFirs.

The Debtors filed a Chapter 7 petition on September 24, 1997. America Firgt timely filed this
adversary proceeding, in which it seeksjudgment that the Debt is nondischargeable pursuant to 11 U.S.C.
§8523(a)(2)(A) and (8)(6).> The matter was tried to the Court and taken under advisement to review the
impact of three Supreme Court rulings upon the gpplicable law of the Tenth Circuit asapplied to thefacts
of this case.

DISCUSSION

A.  Juridiction

The Court hasjurisdiction over thisadversary proceeding by virtue of 28 U.S.C. §8 1334, 157(a)
and DUCIVR 83-7.1. Venueisproper inthisjurisdiction under 28 U.S.C. 88 1408(1) and 1409(q). This
proceeding to determine the dischargeability of a debt is a core proceeding pursuant to 28 U.S.C. 8§
157(b)(2)(1), and this Court has jurisdiction to enter afinal order.

B. Section 523(a)(2)(A)

! AmericaFirst plead for relief under 11 U.S.C. 88 523(a)(7) or 523(a)(A) [sic] inits Amended Complaint.
The parties agree that the applicable sections of Title 11 are 88 523(a)(6) and 523(a)(2)(A).
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AmericaFirg’s complaint pleads aclaim for relief under 11 U.S.C. §523(a)(2)(A).2 In order to
preval in its clam, America First must prove, by a preponderance of the evidence, that the Debtors
obtained the Loan by fase pretenses, a fase representation, or actua fraud, other than a statement
respecting the Debtors financia condition. 8 523(a)(2)(A); Grogan v. Garner, 498 U.S. 279, 291
(1991). Asdaifiedin Field v. Mans, 516 U.S. 59 (1995), we look to the elements set forth in the
RESTATEMENT (SECOND) OF TORTS (1976) (Restatement (1976)) to determine what congtitutes actual
fraud for the purposes of § 523(a)(2)(A). 1d. at 69-70 (specificdly referencing 88 537, 540 and 541 of
the Restatement (1976)); see also, Chevy Chase Bank FSB v. Kukuk (In re Kukuk), 225 B.R. 778,
783-84 & n.5 (10th Cir. BAP 1998). The Restatement (1976) sets forth the elements of actud fraud
under 8 525, Liahility for Fraudulent Misrepresentation, as follows:

One who fraudulently makes a misrepresentation of fact, opinion, intention or law for the

purpose of inducing another to act or to refrain from action in reliance upon it, is subject

to ligbility to the other in decelt for pecuniary loss caused to him by hisjudtifiable reliance

upon the misrepresentation.

Restatement (1976) at § 525.

America Firg has failed to prove, even by a preponderance of the evidence, that it suffered aloss

as aresault of the Debtors misrepresentation of fact or opinion made for the purpose of inducing America

Firgt to act thereon. The evidence fully supports the $30,000 val uation the Framer appraisa placed upon

the Truck. No fraudulent misrepresentation of any kind was made by the Debtors, whether by fase

2 Futurereferences are to Title 11 unless otherwise noted.
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pretenses, false representation or actua fraud.® AmericaFirst hasfailed to provethat either of the Debtors
intended to deceive AmericaFirdt.

C. Section 523(a)(6)

America Fird’s remaining clam for relief is plead pursuant to 8 523(a)(6). Section 523(a)(6)
provides that a debtor may not discharge any debt that is“for willful and mdiciousinjury by the debtor to
another entity or to the property of another entity.” 8 523(a)(6). Federad Rule of Bankruptcy Procedure
4005 placesthe burden of proof upon AmericaFirst to prove that the obligation owed to it by the Debtors
isnondischargeable; and, AmericaFirst must proveitsclam by apreponderance of theevidence. Grogan,
498 U.S. a 291; Dorr, Bentley & Pecha, CPA's, P.C. v. Pasek (Inre Pasek), 983 F.2d 1524, 1526
(10" Cir. 1993).

1 Willful and Malicious Injury

Because they are distinct lements, America First must establish that the Debtors conduct was
both willful and maicious* The meaning of the term “willful” has recently been anayzed by the Supreme
Court in Kawaauhau v. Geiger (In re Geiger), 118 S.Ct. 974 (1998). Geiger addressed the

dischargeahility of a debt based on a medica mapractice judgment arisng from the doctor/debtor’s

8 Sinceno fal serepresentation wasmade, we need not deal with the absence of conceptssimilar tofalse
pretenses and fal se representation in the Restatement (1976). SeelLa Capitol Fed. C.U. v. Melancon (Inre Melancon),
223 B.R. 300 (Bankr. M.D.La. 1998).

4 Dorr, Bentley & Pecha, CPA's, P.C. v. Pasek (In re Pasek), 983 F.2d 1524, 1527 (10" Cir. 1993)
(determining whether “the requisite ‘malice’ in addition to ‘willfulness' is present”); C.I.T. Financial Services, Inc. v.
Posta (In re Posta), 866 F.2d 364, 367 (10th Cir. 1989) (declining to define “malicious’ as synonymous with “willful”);
McAlister v. Sosberg (Inre Sosberg), 225B.R. 9, 16 (Bankr. D. Me. 1998) (willful and malicious are distinct elements).
But see Miller v. J.D. Abrams, Inc. (In re Abrams), 156 F.3d 598, 606 (5" Cir. 1998) (deciding that aggregating willful and
maliciousinto aunitary concept is sensible).
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negligent or reckless conduct. The issue was whether § 523(a)(6) includes acts done intentionaly which
cause injury, or only acts done with the actud intent to cause injury. Id. at 977. The Supreme Court
stated, “[t]he word ‘willful’ in (a)(6) modifies the word ‘injury,” indicating that nondischargesbility takes
addiberate or intentiond injury, not merely a ddiberate or intentiona act that leads to injury.” 1d. This
definition represents a very narrow reading of “willful” requiring a deliberate injury akin to that needed to
establish an intentiond tort. 1d.

Although Geiger defined “willful,” it did not define “malicious” Reference is therefore made to
Tenth Circuit law to define“mdicious” Thisrequiresabrief andyss of three pivota Tenth Circuit cases
interpreting 8 523(a)(6) of the Bankruptcy Code, and the impact of Geiger upon theinterpretation of, and
the interplay between, “willful” and “malicious’ in those cases®

In Farmers Ins. Group v. Compos (In re Compos), 768 F.2d 1155 (10th Cir. 1985), a
driver/debtor ran into the plaintiff’ s car while driving under the influence of acohol. Compos anticipated

the ruing in Geiger, holding that: ““Willfu’ modifies ‘injury.” Section 523(a)(6) does not except from

5 In resolving the alleged conflict between the Eighth and Tenth Circuits, Geiger implicitly overruled
the meaning of “willful” as used in the Bankruptcy Act case of First Nat'| Bank of Albuquerque v. Franklin (Inre
Franklin), 726 F.2d 606 (10th Cir. 1984), a medical malpractice action in which a patient suffered cardiac arrest during
surgery performed by the debtor/doctor. Franklin held that the debtor’ sgrossly negligent actionsamounted to willful
and maliciousinjury. Inso holding the Tenth Circuit stated, “thereislittle doubt that [debtor] intended the actsthat he
did perform, which acts performed in the manner and under the conditions present in thisparticul ar situation necessarily
resulted ininjury. That is sufficient to support afinding of willful and malicious conduct.” 1d. at 610.

Franklinwasconsistent withthe Supreme Court’ sinterpretation of Section 17(a)(8) of theBankruptcy
Act in Tinker v. Colwell, 193 U.S. 473 (1904) which held that willful and malicious conduct included acts that met a
“reckless disregard” standard. Id.at 487. The adoption of the Bankruptcy Code arguably overruled Tinker. In any
event, the definition of “willful” in Franklin was modified by the Bankruptcy Code case of Farmers Ins. Group V.
Compos(In re Compos), 768 F.2d 1155 (10th Cir. 1985). See also, Mcorp Management Solutions, Inc. v. Thurman (In
re Thurman), 901 F.2d 839, 841 (10th Cir. 1990) (noting, that despite the “confusing references’ and “misleading
language’ citing both the Act and 8§ 523, Franklin isrestricted to 817 of the Act and was not binding on the court in
Compos, and itsinterpretation of § 523(a)(6)).
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discharge intentiond acts which cause injury; it requiresingead an intentiond or deliberate injury.” 1d. at
1158. Since there was no intentiona or deliberate injury in Compos, the willfulness requirement of §
523(a)(6) was not met and the debt was discharged.

Four years later the Tenth Circuit addressed the meaning of both willful and mdiciousin C.1.T.
Financial Services, Inc. v. Posta (In re Posta), 866 F.2d 364, 367 (10th Cir. 1989). Posta hdd that
a debt arisng from an unsophisticated debtor’ s technical conversion of atraler by sdling it without the
secured creditor’ sknowledgewasdischargeable. Postaindicated that willful conduct was smply conduct
that was volitional and deliberate, and did not require afinding of negligence or recklessness. Id. at 367.
Ingtead of following Compos' s interpretation that “willful” required an intentiond injury, Posta found that
willful conduct required only an intentiona act. Posta then shifted the “intent to injure’ eement to the
definition of “maicious’ indicating that, “the focus of the ‘mdicious inquiry is on the debtor’s actud
knowledge or the reasonabl e foreseeabiility that hisconduct will result ininjury tothe creditor.” 1d. at 367.8
Thus, thestandard for “willful” becamewhether adebtor’ s conduct was deliberate rather than theCompos
(and now Geiger) standard that willfulness required an actud intent to injure. The standard for maicious

was based on the reasonable foreseeability of injury.” Posta conflicts with Geiger, because Posta

6 See also Coats State Bank v. Grey (Inre Grey), 902 F.2d 1479, 1481 (10th Cir. 1990) (“maliciousness
is established if the debtor possesses actual knowledge, or it is reasonably foreseeable, that his conduct will result in
injury to the creditor”).

7 Posta al so held that adebtor’ smaliciousintent could be shown by evidencethat the debtor’ sactions
were takenwith “the specificintent to harmthecreditor,” or “ by evidencethat the debtor had knowledge of thecreditor’s
rights and that, with that knowledge, proceeded to take action in violation of thoserights.” Id.
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describes mdiceasinduding aspecific intent to harm acreditor (1d. at 367), whichisthe sameasGeiger’s
definition of willful.

Hndly, four yearslater in Dorr, Bentley & Pecha, CPA’s, P.C. v. Pasek (In re Pasek), 983
F.2d 1524 (10th Cir. 1993), the Tenth Circuit sought to clarify itsprior rulings. Pasek held adebt arisng
from an accountant/debtor’ s intentional breach of a covenant not to compete with his former accounting
firm was dischargeable® In so holding, Pasek continued to recognize that “willful” and “mdicious’ are
separate ements, but blended their definitions in a manner that preventsisolation of the meaning of either
term. Pasek dated, “[w]e bdieve the rule fully supported by our casesisthat ‘willful and mdiciousinjury’
occurs when the debtor, without justification or excuse, and with full knowledge of the specific
consegquences of his conduct, acts notwithstanding, knowing full wel that his conduct will cause
particularized injury.” 1d. at 1527.

Pasek is ggnificant because it requires, for the firgt time, that an injurious act be done “without

justification or excuse” in order to be nondischargeable® It was this phrase that provided the basis for

8 The debtor’sfirm had materially altered its agreement with the debtor, had imposed an unreasonable
billable hours requirement, attempted to regulate the debtor’ s personal affairs, and the debtor had reasonably relied on
alegal opinion that the covenant not to compete was unenforceable.

® This language echos the definition of malice in the part of Tinker v. Colwell, 193 U.S. 473 (1904) that

Geiger left undisturbed. Tinker defined legal malice as “a wrongful act, done intentionally, without just cause or
excuse.” 1d., at 486. Most post-Geiger cases have adopted some variation of thisdefinition of malicious. See Johnson
v. Evans (Inre Evans), 1998 WL 404178, *5 (Bankr. N.D. Ohio 1998); French, Kezelis & Kominiarek, P.C. v. Carlson
(Inre Carlson), 224 B.R. 659, 663 (Bankr. E.D. I1I. 1998); Sosberg, 225 B.R. a 21; Mega Enterprises, Inc. v. Lahiri (Inre
Lahiri), 225 B.R. 582, 587 (Bankr. E.D. Penn. 1998); Aldus Green Co. v. Mitchell (In re Mitchell), 227B.R. 45, 51 (Bankr.
SD.N.Y. 1998); Grange Mutual Casualty Co. v. Chapman (In re Chapman), 1998 WL 954269, *9 (Bankr. N.D. Ohio
1998); Buchanan v. Scott (In re Scott), 227 B.R. 918, 922 (Bankr. S.D. Fla. 1998). But see, Miller v. J.D. AbramsInc. (In
re Miller), 156 F.3d 598 (5" Cir. 1998) (just cause or excuse approach is inappropriate); Branamv. Crowder (In re
Crowder), 226 B.R. 45,52 (9" Cir. BAP 1998) (after Geiger, malice for the purpose of § 523(a)(6) requiresan act donewith
actual intent to causeinjury);Molinav. Seror (InreMolina), 1998 WL 887643, *3 (9" Cir. BAP 1998) (decliningto decide
(continued...)
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discharging the debt at issuein Pasek, and that now provides a definition of mdicious that canbe applied
to the within case.

WithGeiger darifying the definition of willful, it isevident that “without justification or excuse,” the
only remaining language in Pasek’ s definition of willful and mdicious, relatesto mdice. Thisinterpretation
of mdidous is entirdy consgtent with the emphass in both Field, 516 U.S. at 70-71, and Geiger, 118
S.Ct. a 977, that we look to the common law of torts asdigtilled in the Restatement (Second) of Tortsto
interpret § 523(a)(6), because judtification and excuse congtitute a defense applicable to dl torts.
RESTATEMENT (SECOND) OF TORTS (1977) (Restatement (1977)) 88 887-95.

Thus, the definition of willful and maiciousin the Tenth Circuit isnowclear. Inorder for anact to
be willful and mdicious it must be a ddiberate or intentiond injury (willful) that is performed without
judtification or excuse (mdicious).

2. Applying Section 523(a)(6) to the Pending Case

With the current definition of willful and mdicious firmly in mind, these terms can now be gpplied
to the facts of this case. In so doing, it should be noted that Geiger indicates that a knowing breach of
contract aone is not enough to render a debt nondischargeable. The Court in Geiger stated, “[a]
congtruction so broad would be incompatible with the ‘wdl-known' guide that exceptions to discharge
‘should be confined to those plainly expressed.’” Geiger, 118 S.Ct. at 977.

a Converson

9(...continued)
whether an act done without just cause or excuse isrequired after Geiger). Seealso Ehrmanv. Feist (InreFeist), 225
B.R. 450, (Bankr. D.N.D. 1998) (malicious requires that the debtor intended or fully expected to harm the creditors
economic interests).
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Sincethe Supreme Court' srulingin Davisv. Aetha Acceptance Co., 293 U.S. 328 (1934), it has
been clear that if adebtor commits the tort of conversion, it may, under certain circumstances, congtitute
awillful and maiciousinjury.® Posta, 866 F.2d a 367 (willful and maliciousinjury includesthe conversion
of property subject to a creditor’s security interest). Conversion of property consgts of “an intentiond
exercise of dominion or control over a chattel which so serioudy interferes with the right of another to
control it that the actor may justly be required to pay the other thefull value of the chattel.” RESTATEMENT
(SECOND) OF TORTS (1965) § 222A; Bank of Utah v. Auto Outlet, Inc. (In re Auto Outlet, Inc.)
(Bankr. D. Utah 1987), 71 B.R. 674, 676 (“Converson is generdly defined as a wrongfully assumed
‘dominion over persona property by one person to the excluson of possession by the owner and in
repudiation of the owner’srights.”” (citationsomitted)). “But awillful and mdiciousinjury does not follow
as of course from every act of conversion, without reference to the circumstances. There may be a
converson which is innocent or technica, an unauthorized assumption of dominion without wilfulness or
mdice” Davis, 293 U.S. at 330.

The Debtors had theright to control the Truck until such time asthey defaulted onthe Loan. Upon
default, America First was entitled to exercise its rights under the Co-Maker and Security Agreement and
obtain possession of the Truck. U.C.C. 8 9-503. There is no evidence that establishes if the Loan

payments were delinquent between September 1996 and January 1997 sufficient to place the Loan in

10 Section 17(2) of the Bankruptcy Act of 1898 (11 U.S.C. § 35 (2)), excepted from discharge debts “for
willful and maliciousinjuriesto personsor property of another.” Section 17(2) wasamendedin 1970toinclude8§17(a)(2),
(11 U.S.C. 8§ 35(a)(2)), that provided that a debt was deemed nondischargeable if it was “for willful and malicious
conversion of the property of another.” With v. Amador (In re Amador), 596 F.2d 428, 429-30n. 1 (10" Cir. 1979). Section
523(a)(6) recombined into one provision willful and malicious injury and willful and malicious conversion.
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default. However, the Co-Maker and Security Agreement provided that the Debtors promised they would
not el the Truck, that they would obtain written permisson from America First before making maor
dterationsto the Truck, and that if they broke ether of these promises they would be in default. Since
Matthew Gagle' s sdle or dteration of the Truck constituted a default under the Co-Maker and Security
Agreement, America First was entitled to control the Truck in accord with its perfected security interest.
Matthew Gagle ssdeof dl the partsof the Truck interfered with AmericaFirst’ sright to control its security
interest in the Truck because after the destruction of the Truck, the security interest no longer existed.
Therefore, Matthew Gagle' s actions congtituted conversion as described in the Restatement (1965).

b. Intent to Injure America First or America First’s Property

Section 523(8)(6) provides that the injury that results in a nondischargeable debt may be “to
another entity or to the property of another entity.” 8§ 523(a)(6). Both options must be considered,
athough some courts gppear to apply awillful and maiciousinjury andysisto only one option or the other.
Seee.g., Avco Financial Servicesof Billingsv. Kidd (InreKidd), 219 B.R. 278, 286 (Bankr. D. Mont.
1998) (in case of converson of secured collaterd, court analyzed only injury to secured creditor, not injury
to property). But see Grange Mut. Casualty Co. v. Chapman (In re Chapman), 1998 WL 954269,
*8 (Bankr. N.D. Ohio 1998) (consdering the intended injury to the creditor and/or her vehicle). While
andyzing only one option may be appropriate in certain factua circumstances, such asin Geiger whereno
property was involved, the analysisis usudly incomplete in the context of conversion unless both options

are considered.
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Applying 8 523(a)(6) sfirgt option in this case, the Court concludesthe Debtorsdid not intend to
injure America First. The Debtors were aware that the Co-Maker and Security Agreement prevented
themfrom sdlling or making mgor dterationsto the Truck without AmericaFrst'spermisson. They were,
however, dso faced with an economic criss. Matthew Gagle thenturned to the one asset he owned that
he knew could generate immediate cash. He began sdlling parts from the Truck. Hisintent, initidly, was
to replace the parts when hisfinancid Stuationimproved. Despite thisintent, he eventudly sold the entire
Truck in parts, and used the money for necessities and to make payments on severd debts, including the
Loan. The Debtors intended to and did continue making payments on the Loan well after the Truck was
parted out and sold.

This Court therefore concludesthat the Debtors did not ddliberately or intentionaly injure America
Firg. Put differently, the Debtorsdid not intend toinjure AmericaFirt’ stotal net worth which would have
occurred had the Debtors not intended to repay the Loan.  Although the Debtors may have intended to
breach the contract with America Firg, they did not intend to cause injury to America First by sdling the
Truck, because ultimately no injury would occur if the Loan were repaid. Salem Bend Condominium
Association v. Bullock-Williams (In re Bullock-Williams), 220 B.R. 345, 347 (6th Cir. BAP 1998)
(debtor breached contract to pay homeowner association dues during success ve bankruptcy filingsbut did
not intend to injurethe creditor because shethought either the Chapter 13 trustee or her family were paying
the dues); Branch Banking & Trust Co. v. Powers (Inre Powers), 1998 WL 795158, *4 (Bankr. E.D.
Va. 1998) (no intent to injure creditor because intent to pay off loan over time would have the effect of

restoring trandferred collaterd to creditor); Lexington Health Care Center of Chicago Ridge, Inc., v.
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Kraye(InreKraye), 1998 WL 775654, *5 (Bankr. N.D. 111. 1998) (for creditor to recover, it would have
to show that the debtor failed to pay the creditor’s bill for the purpose of causing injury to the creditor).

The second prong of the § 523(a)(6) inquiry relates to injury by a debtor “to the property of
ancther entity.” Matthew Gagle intentiondly injured America Fird’s property, its security interest in the
Truck, by destroying the Truck such that America Firs’s security interest could no longer attach to its
collaterd. Matthew Gagle knew the Truck was pledged to AmericaFirst, and he knew the destruction of
the Truck would destroy America First’s security interest. No evidence of an intent to injure is more
definitive than deliberate destruction of the property right. Mclntyre v. Kavanaugh, 242 U.S. 138, 141
(1916) (debt was nondischargeable where a broker deprived a customer of his property forever by
ddiberatdy digposing of it without semblance of authority). Matthew Gagl€ sintentiond injury of America
First’ ssecurity interest by destroying the Truck to whichit attached is sufficient to sustain the* willful” prong
of the “willful and mdicious’ test.* AmericaFirst has proved, by a preponderance of the evidence, the
first prong of § 523(a)(6): that Matthew Gagle' s conduct in converting America Firs’ s security interest in
the Truck was willful.

This is not the case as it relates to Lisa Gagle. She did not sl the Truck’s parts and did not

destroy AmericaFirst’ scollaterd. Her mere acquiescencein Matthew Gagle' sconduct or use of thefunds

1 Itisunnecessary, under thefactsof thiscase, to determinewhether merely sellingthe Truck asawhole
so that AmericaFirst’s security interest would remain intact and follow the Truck would have constituted the specific
intent to injure required by Geiger. Deere & Co. v. Persinger (Inre Persinger), 1998 WL 542326, *2(Bankr. N.D. Ohio
1998) (debt dischargeable where debtor sold collateral subject to a security interest, told each buyer of the security
interest and believed that each buyer would pay off the security interest).
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generated, isinsufficient to provide the specific intent to injure required by Geiger. AmericaFirs hasfalled
to prove that Lisa Gagle specificdly intended to harm America First’ s security interest in the Truck.

C. Judtification or Excuse

The Court concludes that Matthew Gagle swillful injury to AmericaFrst’ s security interest in the
Truck was mdicious, in that it was accomplished without justification or excuse, dthough without ill will or
spite. See McAlister v. Sosberg (Inre Josberg), 225 B.R. 9, 21 (Bankr. D. Me. 1998) (malice does
not require a showing of spite, ill will, or vengeance but instead that the injurious conduct was undertaken
without just cause or excuse); Deere & Co. v. Persinger (In re Persinger), 1998 WL 542326, *2
(Bankr. N.D. Ohio 1998) (“ A madliciousact isonedonewithout just causeor rationd justification, and need
not contain dements of ill will or intent to harm the victim.”).

Some of the circumstances that condtitute justification or excuse are found in the Restatement
(1977) 88 887-95, and congtitute defenses gpplicable to dl tort clams. See also Chapman, 1998 WL
954269, *9 (any violation of the law is presumed malicious for purpose of § 523(8)(6)). In certain
circumgstances, facts that would congtitute consent have been found by courts to justify finding a debt
dischargesble.

Consent, as a defense to atort, is described in the Restatement (1977) as:

(1) Consentiswillingnessin fact for conduct to occur. 1t may be manifested by action or
inaction and need not be communicated to the actor.

(2) Ifwordsor conduct are reasonably understood by another to beintended as consent,
they congtitute apparent consent and are as effective as consent in fact.
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Regstatement (1977) 8 892. Various cases have found debts dischargeable asaresult of the actions of the
crediitor or of acourse of dedling amounting to consent.2 In this case, there is no evidence to support a
finding that America First consented, either by its actions or by inaction, to Matthew Gagle' s destruction
of its security interest in the Truck. AmericaFirst has carried its burden of proof that Matthew Gagle's
conduct was without justification or excuse, and therefore the Court concludes Matthew Gagle' s conduct

was maicious as used in 8§ 523(a)(6).

12 See e.g., Bank of Meeker v. McGinnis (In re McGinnis), 586 F.2d 162, 165 (10" Cir. 1978) (“Bak's
knowledgeable acquiescence in the trading as giving rise to a course of conduct which could have led McGinnis to
believehewasjustified in selling the collateral to fund hisbusiness operations”’); State of Texasv. Walker, 142 F.3d 813,
824 (5" Cir. 1998) (implying that general belief among colleagues that consulting fees need not be turned over to
university may precludeafinding debt was nondischargeable) cert. denied, 1999 WL 16014, cert. denied 1999 WL 15998;
Florida Outdoor Equip., Inc.,v. Tomlinson (Inre Tomlinson), 220 B.R. 134, 138 (Bankr. M.D. Fla. 1998) (debt discharged
where plaintiff apparently acquiesced in debtor’ s failureto remit proceeds of the sale of secured collateral); East Idaho
Fed. C.U. v. Thomason (In re Thomason), 225 B.R. 751, 753 (Bankr. D. Idaho 1998) (sale of pickup truck subject to
creditor’s security interest dischargeable where creditor mistakenly “signed off” lien on the title and debtor assumed
creditor had changed status of loan from secured to unsecured); Bank of Utah v. Auto Outlet, Inc. (In re Auto Outlet,
Inc.), 71 B.R. 674, 679 (Bankr. D. Utah 1987) (the practice between parties of allowing the debtor to sell inventory, co-
mingle the funds, and not account for the proceeds until some future time, did not constitute malicious conduct). See
also, Davisv. Aetna Acceptance Co., 293 U.S. 328, 331-32 (1934) (“honest but mistaken belief, engendered by acourse
of dealing, that powers have been enlarged or incapacities removed” not considered willful and malicious because
conversion was technical or innocent). But see Miller, 156 F.3d at 606 (concluding that where an injury isintentional,
iscan not bejustified or excused).
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d. The Debt Incurred as a Result Of Willful and Mdicious Injury to
AmericaFird’'s Security Interest

The debt owed to AmericaFirst under § 523(a)(6) does not arise through aclaim for recovery on
acontract, for mere breach of contract will not support an action under § 523(a)(6). Aldus Green Co.
v. Mitchell (In re Mitchell), 227 B.R. 45, 52 (Bankr. SD.N.Y. 1998) (section § 523(a)(6) does not
encompass a breach of contract clam unless the same act condtitutes an intentional tort such as
conversion). Therefore, to determine the daim®® of America Firs owed by Mathew Gagle, it is
inappropriate to smply adopt the Debt, conssting of the balance due on the Loan, and fees and costs.
Instead, the claim is based upon Matthew Gagle s willful and mdicious injury to America Firs’s security
interest inthe Truck. The underlying basisfor the injury is conversion which, by definition, is conduct that
so sarioudy interferes with the rights of another to control property that the actor may justly be required
to pay the other the full vaue of the property. Restatement (1965) § 222A. Therefore, “the measure of
damages for converson is the vaue of the converted property at the time of conversion, not the balance
owing under the sales contract.” Shap-on Tools Corp. v. Couch, (In re Couch), 154 B.R. 511, 513
(Bankr. S.D. Ind. 1992) (citations omitted); Sears, Roebuck and Co. v. Taylor (Inre Taylor), 211 B.R.
1006, 1015 (Bankr. M.D. Fla. 1997); First Sate Bank of Alsip v. laquinta (Inrelaquinta), 98 B.R.
919, 925 (Bankr. N. D. 111. 1989); Shaver Motorsinc. v. Mills(InreMills), 111 B.R. 186, 207 (Bankr.

N. D. Ind. 1988).

13 Section 101(12) defines “debt” as liability on a claim, and § 101(5)(A) defines “claim” as aright to
payment.
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In this case, the vaue of the Truck was $30,000, but the value of America Fird’s property (its
security interest in the Truck) was the balance due on the Loan, or $10,143.61. Where the balance due
on the Loan isless than the vaue of the converted collaterd, America First’ s damages are limited to the
lesser of the vaue of the converted property or the amount of theindebtedness. Id. a 207. Thisis so, not
because the debt is based upon the Loan contract, but because the value of the Truck at the time of
conversion exceeded the amount due on the Loan. AmericaFirst may recover as compensatory damages
only the amount representing the harm that it sustained. Restatement (1977) § 903.

e. Attorney Fees

AmericaFirg aso seeks attorney fees and costs based upon the contractua provision contained
inthe Co-Maker and Security Agreement. Both the American Rule and the Restatement (1977) § 914,
provide that damagesin atort action do not ordinarily include attorney fees. The American Rule applies
in bankruptcy cases and therefore attorney fees are not alowable unless there is some statutory basis for
their award or an enforceable contract providing for such fees. In re Nichols Il, 221 B.R. 275, 278
(Bankr. N.D. Okla. 1998).

Recently, the Supreme Court expl ored the extent of the debt encompassed by anondischargeability
judgment based upon a state statute in Cohen v. DeLa Cruz, 118 S.Ct. 1212 (1998) (any debt, including
punitive damages and attorney fees, based upon a atute that arises from fraudulently obtaining money or
property may not be discharged). However, Cohen does not abrogate the American Rule. Clark &
Gregory, Inc. v. Hanson (In re Hanson), 225 B.R. 366, 376-77 (Bankr. W.D. Mich. 1998) (noting in

a § 523(a)(6) proceeding for conversion in which debt was found nondischargesble that Cohen dlows no
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attorney fees absent a statute or contract providing for them); Wegmans Food Markets, Inc. v. Lutgen
(Inre Lutgen), 225 B.R. 37, 40-41 (Bankr. W.D.N.Y . 1998) (to extrapolate from Cohen arulethat a
creditor is dways entitled to attorneys fees incurred where creditor succeeds in establishing a
nondischargeable debt would be to incorrectly hold that the American Rule never gpplieswhen acreditor
prevalsinag8523(a)(2) fraud clam); Kressv. Kusmierek (Inre Kusmierek), 224 B.R. 651, 658 (Bankr.
N.D. 1ll. 1998) (Cohen, which awarded attorneys fee under New Jersey Consumer Fraud Act, wasnot
support for alowance of fees incurred in bankruptcy court based upon 8 523(8)(4)). Therefore, the
American Rule requiring either a tatutory or contractua basis for an award of attorney fees ill controls
alowance of attorney feesin this proceeding.

There is no statutory basis for an award of attorney fees. Nothing in § 523(3)(6) indicates that
Congress intended the prevailing party to be awarded fees. Further, Congress expressy alowed the
debtor to recover fees under certain circumstances, inapplicable here, as detailed in § 523(d). Had
Congress intended to allow creditors attorney feesin § 523(a)(6) actions it would have so indicated.
laquinta, 98 B.R. at 926-67 (remedy created by § 523(a)(6) conversion action does not give creditor a
datutory right to attorney fees).

Thereis no contract that controls the dlowance of attorney fees damsin this proceeding. While
thereisan underlying contract between the parties, thisis not a proceeding based upon the Co-Maker and
Security Agreement. As previoudy stated, abreach of contract isinsufficient to bar discharge of the debt
under 8 523(a)(6). Rather, thisis a proceeding based upon willful and mdicious injury to America First

sounding in tort. Therefore, any attorney fee provison in the Co-Maker and Security Agreement is not
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contralling. Lutgen, 225 B.R. a 40-41 (in an action for tortious conduct, no contractua provison
warrants departurefrom the American Rule); laquinta, 98 B.R. at 927 (8 523(a)(6) action sounded in tort
rather than ariang solely from creditors underlying contract, thus attorney fee provisons in security
agreements were not controlling); Mills, 111 B.R. at 207 (damagesin action for conversion of creditor's
collateral do not include attorney’ s fees contemplated by the agreement).

CONCLUSION

AmericaFirg hasfailed to establish, by apreponderance of the evidence, the necessary e ements
to render any obligation owed to it by the Debtors nondischargeable under § 523(8)(2)(A), and the claim
based thereon isdismissed. The dlam againgt Lisa Gagle plead under § 523(3)(6) is likewise dismissed
for falure to establish by a prepondserance of the evidence that she wilfully and mdicioudy injured
America Firgt or its property.

America Firg has established, by a preponderance of the evidence, that Mathew Gagle willfully
and maicioudy converted America Fird’s property consisting of its security interest in the Truck, and
therefore the debt Matthew Gagle owes resulting from that injury is nondischargesble pursuant to
8 523(a)(6). Judgment shdl be entered againgt Matthew Gagle concurrently herewith in the amount of
$10,143.61.

DATED this day of January, 2000.

JUDITH A. BOULDEN
United States Bankruptcy Judge
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Van Cott, Bagley, Cornwal & McCarthy
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