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PuBLISH_EROPINION

IN  THE  UNITED  STATES  BAI\TKRUPTCY  COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

]n  re:

L.  CRAIG  CALD\h7ELL`

Debtor.

Bankruptc}J  Number  8SB-()7175

[Chapter   ]2]

hTEMORA`TDuhl  DECISIO`'

Mic`hzie]   N.   Zundel`  Esq.`   Jardine,   Linebaugh,  Bro\\/'n   &   Dunn,   ot`  Szilt   Lake   Gt}'`   Utiili
ar]pefired  on  behalf  of  Utah  Production  Credit  Association`  creditor.

Danje]   R.   Boone,   Esq.,   of   Salt   Lake   Gt}.I,   UtLih   and   Anthctny   J.    F{imiiliir}J`   Esq.`   ot`
Roose\,'e]t,  Ut:i}i   appeared  on  bchalt`  ()1`  L.  Craig  Ca]dwell,   debtor.

This   contested   matter   comes   before   tile   court   on   the   motion.   of   Utah

Production  Credit  Association  (UPCA)  to  convert  this  preconfirmed  chapter  12  case  to
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a   c`ase  under  chapter  7  pursuant  to  ]1   U.S.C.  §  1208(d):  and  for  relief  from  stay  as  to

real   propert}J   for   cause   pursuant   to   11   U.S.C.   §  362(d)(1).:     The   issues   raised   in   the

motion  to  convert  to  chapter  7  are  of first  impression  for  this  court  and  warrant  thorough

consideration.    The  existing  circumstances  of the  case  and  short  time  frame  mandated  b}'

sections  1221  and  1224  however,  prompt  the  court  to  issue  this  Memorandum  Decision

as  expeditiously  as  possjb]e.

JURISDICTIOP\t

The   coiirt   has  jurisdiction   o\'er   the   subject   ITi{,itter   of   and   parties   to   this

contested  rmitter  pursui.int  to  28  U.S.C.  §§   1334  zmd   157.    Venue  in  this  di\'ision  js  prt)per.

This  is  fi  core  matter  \\ith].n  the  me€ining  of`  28  U.S.C.  §   ]57(b)(2)(A)   i.ilic]   (G).

FACTS

L.   Craig   Cald\\'ell   (Caldu'e]1):   has   been   engaged    in   a   t`(irming   operatiim

kno\\'n  as  the  Cat  Creek  Ranch  in  the  Vernal  area  of  Utah  1`or  ii  number  of  }Je{lrs.    He

11   U.S.C.   §   1208(d)  pro\ides:

On  request  of  a  part}'  in  interest,  and  after  notice  and  a   hi`:iring,
the  court  may  dismiss  a  case  under  this  chapter  or  con\.cn  a  case  under
this  chapter  to  a  case  under  chapter 7  of this  title  upon  a  sho\\'jng  thiit  the
debtor  has  committed  fraud  in  connection  with  thc  case.

Subsequent  references  arc  to  Title  11  of  the  Unjtcd  Stati`s  Code  unll`ss  otherwise  noted.

J;i  7.cJ  i.   C/.flf.g Cfl/ditJc//,  bankruptcy  number  888-07175,1hc`  \\.ithin  cha|ilcr   12  case,  is  to  bi`
distinguishi`d   from  /;1   /.tJ  Lfltt`/.t'/]cc   C.   C4/d)t..c'//,   JJ,   bankruptc?`.   number   888-02725,   a   i`haptcr   7   casi`   al``o

pending  before  this  c`ourt.       L.   Craig  Cald\\.ell  is  the  father  of  Le\\'rcncc   C.   C:`Id\\.i`II`   11.
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also   has   an   ownership   interest   jn   Hiko   Bell   Mining   and   0].1   Company   (Hik()   Bell).

Ca]dwe]]  is  a gentleman  of some  years who  testified  that  he has  an  eighth  grade  education.

He  has,  however,  acquired  considerable  assets  and  appears we]]  versed  I.n  the  oil  ilidustr}J'.

business  and  farm].ng.    His  farming  operation  consists  of raising  a]f€i]fa  and  grain,  and  the

production  of  cattle  and  sheep  for  market  and  fiber.

Ca]dwel]  has  had  a  long-term  relationship  with  UPCA,  using  the  proceeds

of  various   loans   from  that   entity  for  farming  purposes.     On   April   24,   1986,   Cald\\'e]l

executed  a  securit}'  agreement  in  favor  of  UPCA  which  pledged  real  propert}/.,  li\+'estock`

crt)ps  and  c`€rtaili  eqiH.pment  and  niachinery.    The  equipment  spei`il`iciil}.\.  dcnominatcd   in

the  .seeurjt}..  agreement  \\'as  a  tractor,  baler,  bale  wagon  and  \\'indro\\'L'r.     The  doc`iimcm

also  purports  to  grant  a  security  interest  in  all  machinery,  equipment  and  fixtures  o\\.'ned

at  the  time  of signing  or thereafter  acquired by the borrower.   It  is  ulid].sputed  that  UPCA

had  perfected  its  securit.v  interest  by  appropriate  filings  with  the  C()unt}.' Recorder  and  tile

St:ite   ot`  LTt:ih.

The  seci]rit}J agreement  co]]ateralized  ob]].gati()ns  o\\td  b}'  Cald\\'ell  to  UPCA

evidenc'ed  by  promi.ssory  notes  dated  November  24,  1986,  in  the  amount  of  $88,972  and

January  29,  1987,  in  the  amount  of  $5,000.    The  amount  of  the  total  obligation  o\\.ed  b}'

Caldwell  to  UPCA js  now  $85,483.93.    The  stipulated  value  of  the  real  property  securing

the   ob]igatjon  I.s   $40,000.     No   ev].dence  was  presented  regarding  the  vzi]ue   or  extent  ()t`

other  col]atera]  securing  the  loan.
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The  obligation  to  UPCA became  due  and  payable.   Upon  Ca]dwell's  failure

to  satisf}.'  the   obljgat].on,  UPCA  initiated  proceedings  in  state   court  in   May  of  1988  to

foreclose  its  ]iens  against  Ca]dwell's  real  property.     To  forestall  that  litigation  Ca]dwell,

through  his  attcjrney  Anthony  J.  Famulary  (Famulary),  filed  a  peti.tion  for  re]jef  under

chapter  13  on  December  6,1988,   Instead  of filing a  Chapter  13  Statement within  15  days

as provided by Bankruptcy Rule  1007(c)i,   Caldwe]l filed a motion to convert from  chapter

13  to  chapter  12.    After  paying  the  additional  filing  fee  required  unc]er  chapter  12,  the

c`ase   \\'as   duly   converted   on   February   3,   1989.,   and   Caldwel]   was   directed   to   file   the

rele\'ant  chapter  12  lists  of  assets  and  ]iabilitiesi

On  Januar}J  26,   1989,  UPCA  filed   a  motion  tc)  dismi.ss  or  in  the  zi]ternat].\..e

for   re]jef   from   the   stay   in   the   chapter   13   case   asserting   as   the   bas].s   of   the   moti()n

Cald\\'ell's  failure  to  f].1e  schedules  of  assets  and  ]iabiljt].es  within   15  da\'s  from  the  date  ol`

4                           This    juri`sdjcti()n    has    not    adopted    lhc    Interim    Rules    Pertaining    lo    Chapter    12    as

prom-ulgatc`d  b}`  the  Acl\isor}..  Committcc  on  Bankruptc}.  Rules.    The  coiirt  notes,  h()\\'i`ver,  that  no  change
in   the   court`s   decision   would   bc   mandated   if  such   adopljon   had   occurred   because   the   interim   rules   {is

pr()r>oscd  \\'oulc]  ha\'c  no  affect  on  an}J  port].on  of  this  ruling.

.i

documents:
Standing   Order   #39   as   amended   November   25,   19S6,   rcquircs   thc   following   rcle\'cint

d.     a  schedule  of  Assets  and  Liabilities  conforming  substantiall,v
to  Official  Form  #6,

e.      a   Statement   of  Affairs   for   a   Debtor   Engaged   jn   Business
conforming substantially to  Official Form #8, plus Chapter  12 Supplement,

f.      if  applicat)]e,   a   List   of  Equity   Security   Holders   pursu€im   to
Bankruptcy  Rule  1007(3),

9.     jf  the   debtor's   Schedules   include   consumer  debts   which   arc
secured  by  property  of  the  estate,  a  Statement  of  Intent  pursuant  to  Scc.
521(2)  of  the  Code,

h.   a  Chapter  12 Statement of Currcnl  Income and  Expcnsc in  lhc
form  designated  by  the  court's  Estate  Administrator  (or  the  U.S.  Truslcc,
if  a|)p]icablc).   .   .
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filing the  petjt].on.   UPCA further  alleged  that if the  case  had  been  converted  to  a  chapter

12,   the   debtor  had   failed   to  file   the  required   chapter   12   documents   and   such   failure

constituted  cause  to  grant  relief from  the  automatic  stay  under  sect].on  362(d)(1).

Caldwel]   eventually   filed   a   Statement   of  Individual   Debtor   (Chapter   12

statement)  on  Frl.day,  February 24,  1989,  although the  document was  executed by Ca]dwell

on   February   9,   1989.     A  hearing  was   held   on   UPCA's   motion   to   dismiss   or   in   the

alternative    for   relief   from    the    stay   on    Monday,    February   27,    1989.       After    due

consideration`  the  court  deni.ed  the  re]].ef  sought.

The  court  set  a  meeting  of creditors  in  Cald\\'e]]'s  chapter  12  case  f()r  March

21,19S9,  Ll  c()ntinued  section  3il   meeting  for  June   ]3,1989,:  and  a  confjrmzltion   hearing

for  Ju]}.'   ]7,1989.    Ca]d\\'el]  and  counsel  appeared  at  the  initial  meeting  of  creditors  and

attended  immedjatel}'  thereafter  an  examination  conducted  by  UPCA  under  Bankrupti`}'

Rule  2004.

On  April  4.  1989,  UPCA  filed  the  within  Motion  to  Con\'ert  to  Chapter  7

and  Motion  for  Relief t`rom  Stay  as  to  Real  Property  (Motion).    The  M()tion  alleged  th{it

Cald\+v'ell   had   committed   fraud   in   connection   with   this   case   by   filing   with   the   court   {}

Chapter  12  statement  which  was  materially  false.    UPCA  claimed  the  document  omitted

assets which  should  have been  listed  as  property  of the  estate  and  that  such  omiss].on \\'as

kno\\'ing]y,   I.ntentionally  and   fraudulently  made.     The  hearing  on   UPCA's   Motion  \\'iis

6                         In  this jurisdiction,  a  continued  meeting of creditors  is  held  at  a  point  in  time  after  the  dati`

required  for  a  Chapter  12  Plan  to  be  file.d,  but  prior  to  the  scheduled  confirmation  hearing.    ThL`  purp()si`
of  the  contir}ued  mccting  of  creditors  is  to  allow  the  debtor,  creditors  and  lhc.  Standing  Trustee  to  rc\'ii`\\.
the  plan  prior  to  the  confirmation  hearing.
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scheduled  ±`or  Monday,  April  24,  1989.    On  April  21,  1989,  the  preceding  Friday,  Ca]d\+'ell

filed  an  amendment  to  the  Chapter  12  statement  wh].ch  substantja]]y  expanded  the  list  of

assets jn  the  estate.   It is uncontroverted  that the  Chapter  12 statement omitted  numerous

assets  owned  by  Ca]dwe]l  as  of the  date  of filing.   After  extensive  testimony,  the  April  24,

1989,   hearing   was   continued   for   further   evidence   until   May   15,   1989.      No   further

amendments have been made to  Ca]dwe]]'s Chapter 12 statement as  of the issuance  of this

opinion  on  June  9,  1989.

In   support   of  UPCA's   Motion  the   follov,ing  documents   listing   a`ssets  and

liab].]itjes  \\.'ere  recei\'ed  into  e\.'jdenc`e  by  the  court:  (1)  the  Statenient  of Indi\idual  Debt()1-

(Chapter   12   statement)   s\\Jorn   to  under  penalty  of  perjury  f].led   on   February   24`   1989`

listing  assets  valued  at  approximately  $370,323  and  contain].ng  pages   19-A  and   19-8:  the

rele\'ant  portions  of which  are  reproduced  here  as  Exhibit  "A":;  (2)  an  amendment  to  the

Chapter  12  statement  (Chapter  12  amendment)  filed  April  21,   1989:  listing  assets  \.a]ued

7                         The   assets   not   at   issue   listed   on   the   Chapter   12   statement   arc:      (1)   the   debt()r's   50:`Z

inter-cst  in  a  house  at  250  North  1100  West,  Vernal,  Utah,  valued  at  S130,000.,  (2)  a  house  at  West  Main`
Vernal,  Utah,  \Jalued  at  S40,000 with  encumbrances  of S26,000;  (3)  a  ranch  and  ranch  house  at  1027  South
1500  East,  Vernal,  Utah,  \'alued  at  S33,000  and  secured  to  UPCA;  and,  (4)  \\'ool  incenti\'es  of  S1,200  also
secured  to  UPCA.

Uncncumbered  assets listed  on  the  Chapter  12 statcmcnt  included:  (1)  unitemized  furniluri`
valued  at  S1,500;  (2)  unitemized  appliances  `'alued  at  S1,500;  (3)  a  shotgun  \Jalued  at  S200;  (4)  unilemizcd
miscellaneous  items  \'alued  at  S600;  (5)  a  checking  account  at  Zions  First  National  Bank  containing  S4i5;
and,  (6)  mining  and  oil  stock  in  H].ko  Bell  consisting  of 4,417.84 shares  v,'ith  a  value  of S4+,178.    The  actufil
number  of shares  is  apparently  4,417,840.

Similar  assets  are  listed  on  the  Chapter  12 amendment,  although  their  dcscrjptions  and  thc`
\'a]uc  of  the  assets  arc  inconsistent.
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at   appr()ximate]y   $716,295   signed   by   Caldwell   but   not   under   penalty   of  perjury:,   the

relevant   portions   of  which   are   reproduced   here   as   Exhjbjt   "8";   and,   (3)   an   unfi]ed,

unsigned  Chapter  13  Statement  (Chapter  13  Statement)  prepared  by  Caldwe]1  prior  to

conversion  from   chapter  13   to  chapter  12  which  listed   assets  valued  at  a|)proximately

$423,033, the relevant portions of which are reproduced here as Exhibit "C".:  The Chapter

12  statement  contained  the  least  assets.   It is  apparently  a modification  of the  Chapter  13

Statement  but  omitted  certain  assets.   The  Chapter  12  amendment  significantly  expanded

the  asset  listing  to  confc)rm  to  Ca]dwell's  testimony  at  the  section  341  meeting  and  Rule

2004  examjnat].on.    It  is  uncontested  that  all  the  assets  listed  or  te.stif].ed  to  were  Cald\\'ell's

pror)ert}'  as  of  the  date  of  filing.

Cald\\'ell's  testimon\J  revealed  a  number  of  inc()nsi.stencjes  in  the  documents

fi]ec]  with  the  L`ourt  as  well  as  various  omissions  which  sti]]  existed  as  of the  hearing.    For

example,   Ca]dwe]l  testified  that  the  Case  backhoe  which  was  listed   on  the  Chapter   12

amendment  and  valued   at  $7,500  \\,'as  probably  worth  closer  to  $20,000.     Ca]d\\'ell  also

testified   regarding  transactions  between  himself  and  his  son,   Lawrence   C.   Ca]d\\.'el],   11.

One  of  those  transactions  was  evidenced  by  a  promissory  note  pa}Jab]e  to  Ca]d\+'ell  from

8                        Caldwell's  signature  appears  below  the  statement,  "I,  L.  Craig  Cald\+'ell,  hereby  certif}'  that

the  Chapter 12  amendments  are true and  correct to the best of my knowledge  and bc]ief.n   Bankruptey Rull`
1008  requires  that  all  amendments  be  \Jerified  or  contain  a.n  unsworn  declaration  under  penalty  of perjur}.
as  pro\Jidcd  in  28  U.S.C.  §   1746.

9                       The   exhibits   have   been   reproduced   vert]atjm   and   in   the   form   and   page  styling   of  thi`

originals  recei\Jed  into  evidence  by  the  court.    Line  by  line  comparison  is  impossible  because  of the  a]tcri`d
style  and  designation  of  the  assets.    Several  inconsistencies  exist  in  the  addition  of  the  value  of  the  assets;
therefore,  any  figures  in  this  opinion  arc  approximations.   For  example,  the  actual  total  of the  assets  listed
on  the  Chapter  13  Slalement  "List  of  Farm  Assets  of  Craig  Ca]dwcll"  is  S106,700,  not  S96,700  and   thi`
Summar}'  of ALssets  is  Si44,723  not  $423,033.
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Jay  Kirk  and  Lawrence  C.  Caldwe]l,11  and was  listed  on  the  Chapter  13  Statement  in  the

amount  of  $45,000.    The  asset  is  not  listed  on  the  Chapter  12  schedules.    The  evidence

indicates  that  the  obl].gation  may  have  been  reduced  to judgment.

In  relation  to the  indebtedness between  Ca]dwell  and  his  son,  a  lawsuit was

brought in state court by Western United Mines,  Inc.  and Del Rio Drilling Programs,  Inc.,

companies  in  which  I.awrence  C.  Caldwell,  11  had  an  interest,  against  Hiko  Bell,  Caldwe}]

and  others.   At  some  point,  either  coincidental  to  the  chapter  13  filing  jn  early December

of  1988  or  jn  February  of  1989,  an  undated  settlement  agreement  was  executed  between

Ca]c]we]]  and  the  other parties  reso]v].ng  the  pending  state  court  ]jtigzitjon.   The  settlement

agreement,  among  other  things,  released  a  promissory  note  dated  September  4,  1981`  in

which   Kirk   and   L.   Ca]dwell   were   the   makers   and   C.   Caldwell   was   the   payee   in   the

principal   amount  of  $29,000.L°    The  agreement  further  indl.cated  that,  upon  deli\'ery  of

personal  prc)perty  set  forth  in  the  agreement,  certain  parties  would  pay  to  Ca]dwell  the

sum  of $2,500.    The  transaction  set  forth  in  the  settlement  agreement  is  not  listed  on  any

document  filed  with  the  court by  Caldwell.   Neither  is  a  note  from  Lawrence  C.  Cald\\'ell,

11  to  Cald\\.'el]  in  the  amount  of  $45,000,  rior  one  in  the  amount  of  $29,000.    The  facts

however,  indicate  that  either  a  promissory  note  or  the  settlement  of $2,500  was  owed  to

Ca]dwe]]  as  of the  date  of filing.

The   transaction  between  Caldwell,  his  son   and   others,   and   their  various

corporate  entities,  appears  complex  and  worthy  of  full  disclosure.    The  testimony  from

]°                       The  evidence  is  unclcar  as  to  whether  this  is  a  reference  to  the  same  promissor}.  note  in

the  a-mount  of  S45,000  mentioned  in  the  Chapter  13  Statement.
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Caldwell  was  vague  and  confusing  and  the  exhibits  received  into  evidence  only  seem  to

scratch  the  surface  of the  dealings between father,  son  and  their various  entities.   Caldwe]]

further testified  that the $2,500 settlement was actually pal.d postpetit].on but was  delivered

to   an   attorney  for  Caldwell  who  had   not  been  approved  by  this   court  to  represent

Ca]dwe]l  or  to  receive  assets  of the  estate.

At   the    continued    hearing   in   this   matter,    Ca]dwe]l   testified    regarding

additional   items   of  personal   property,   including   a   pipe   threader   and   small   tools   and

equipment, which he be]i`eved were  omitted from  the  schedules.   Ca]dwell  ma}J have meant

to   include   these   items   under  the   miscellaneous  head].ng   on   the   Chapter   12   statement`

ho\\'ever,  the  value  test]`fied  to  and  the value  on  the  Chapter  12  statement  is  incon.sistent.

Ca]dwell  also  testified  that  he  didn't  think  he  had  listed  all  ol` his  debts  and

referenced  a  complaint  filed  on  September  1,1988,  in  federal  court  jn  Utah  by  J.  Wi]]iam

Powe]],  Sr.  (Powe]l),  et  al„  against  Hiko  Bell,  Ca]dwe]l  and  others.    The  complaint  listed

various  causes  of action  arising from  an  oj]  venture between  the  pfirtjes.   The  relief sought

was   reimbursement   from   Ca]dwe]]   and   others   to   the   plaintiffs   for   lost   prof`its   and

contributions   to   Hiko   Bell,   as   well   as   punitive   damages   in   the   amount   of  $1   Mi]]ion.

Pov\.Jell   was   not   l].sted   as   a   creditor   on   the   Chapter   12   statement   or   the   Chapter   12

amendment.    No  description  of the  litigation  or  of the  contingent  or  disputed  nature  of

the  amount  claimed  by  Powel]  appears  on  any  list  of ]iabi]it].es  filed  with  the  court.
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From   Cald\\Jell's   demeanor,   the   court   remains   uncon\inced   that   there  js.

even  yet,   full   disc`1osure   of  all   the   assets   and   liabi]iti'es   of  this   debtor.ii     His   continuec]

equi\'oca]  conduct  and  indecisive  responses  regarding  his  assets  and  liabilities  leads  the

court  to  doubt  the  overa]]  accuracy  of  his  testimony  and  the  documents  filed  with  the

court.

ARGUMENT

A.    STAY LIFT

UPCA   asserts   that   Caldwell's   fraudulent   conduct,   delay   and   inaccuracl'cs

constitute  cause  to  lift  the  automatic  stay  under  section  362(d)(I).    It  further  alleges  that

Cald\\'ell  has  not  1.nsured  the  home  located  on  the  real  propert)'  \\'hich  partiall}J  secures  its

lc>an.     The   e\'jdence   contro\.arts  the   lack  of  insurance  and  the   court  finds  that  no  cause

based  urjon  lack  cif  insurance  exists  tci  lift  the  automfitic  sta}J.

For  the  court  to  make  a  determination  that  Cald\\'ell's  concjuct  is  sufficient

to  \\'arrant  lift].ng  the  autom(-ltic  sta}'  for  cause,  the  court  must  find  that  UPCA  has  or  \\'il]

suffer  harm  as  a  result  of such  conduct.    "Cause  to  lit`t  the  stay  exists  when  the  stay  harms

the  creditor  and  1].fting  the  sta}J  \\'ill  not  unjust]}J  harm  the  debtor  or  other  creditors."    /H

rc  OpcJ/.A'# jl4/g.  Corp.,  66  B.R.  444,  448  (Bankr.  N.D.Ill.1986).    Whether  or  not  the  de]a}'

created  by  Caldwe]l  in  converting  from  one  chapter  to  another  or  whether  the  lack  ot`

]t                       Caldwell  filed  a  Marc`h,1989 financial  report  on  April  2J,1989, which  references  an  Exhibit
ttA" c3ntaining an  amended  plan  of reorganization,  tax  returns, SEC  forms  for  Hiko  Bell,  a  decree  of di\|'ori`c`

and  pic`tures  of  his  farm.    Those  items  refcrcnced  in  the  exhibit  arc  not  in  the  courl's  f]-lc.
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informat].on   provided   jn   the   Chapter   12  statement   has   harmed   UPCA,   other   than   in

incurring  attome}'s  fees  ill  the  prosecution  of.this  matter,  is  unclear  from  the  evidence.

In addition, UPCA has failed to show that the debtor and other creditors will

escape  I.njury  if  the  stay  is  l].fted.

In  determining  whether  or  not  cause  exists,  the  bankruptcy
court  must  balance  the  inherent  hardships  on  a]]  part].es  and
base  its  decision  on  the  degree  of  hardship  and  the  overall

goals  of the  Bankruptcy  Code  .  ,  .  the  Court must  look at  the
total].ty  of  the  circumstances  ....

J/i  r('  O/)c//.lrfl  A{/g.   Coxp.,  66  B.R.  at  449.     The  security  documents  on  file  indl.catc  that

UPCA  has  a  substant].al  I.nterest  in  both  real  and  personal  property  of  the  estate.    Based

on  the  e\'idence  submitted,  the  court  is  unable  to  make  any  finding  as  to  whether  or  n()t

the  obljgfition  owed  to  UPCA  I.s  over  or  undersecured.    If  UPCA  is  oversecured,  as  ma}'

well  be  the.  case,  it  \\,'ou]d  be  detrimental  to  the  estate  to  allow  UPCA  t()  foreclose  upon

port].()ns  of  ]'ts  co]]atcra]  jf  equ].t}J  ex].sts  which  would  benefit  other  credi.tors.

Based  upon  the  lack  of  evidence  as  to  the  specific  harm  to  UPCA  couplcd

with  UPCA's  failure  to  show  that  no  harm  will  befall  other  creditors  as  a  result  of lifting

the  stay,  the  court  finds  that  no  cause  exists  to  lift  the  automatic  stay.    The  relief  sought

under  section  362(d)(1)  is  denied.

8.   CONVERSION  TO  CHAPTER 7

1.    Standard  Of proof

This  case  js  of first  impression  in  interpreting  section  1208(d).    Initially,  the

court   must   determine   the   standard   of  proof  the   movant   must   sustain.      The   parties
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approach  this  isLsue  from  two  viewpoints.    Caldwell's  argument,  both  on  the  standard  ()f

proof  and  c)n  other  elements,  is  that  a  section   1208(d)  action  is  analogous  to  a  sectic)n

523=  action  where   a   showing   of  fraud   is  required.     Therefore,   the   standzird   of  pro()l`

should  be  by  clear  and  convincing  evidence.    E.g.,  Josap/t  v.  S/oj2c  (/#  r€  S/c)7zc/,  91  B.R.

589,  591  (D.  Utah  1988)  (section  523(a)(2))  and  S.  J.  GrotJcs  &  So7is  Co.  t;.  Pc/cJ.i  //„  r€

Pc/crT),  90  B.R.  588,  605  (Bankr.  N.D.  N.Y.  1988)  (section  523(a)(4)).

UPCA   argues   in   opposition   that   this   action   is   analogous   to   a   section

727(a)(4)  acti()n.    The  controlling  case  law  in  this jur].sdiction  requires  a  standard  of pro()t`

of preponderance  of the  ev].dence.   Fflr777crj  Cc7ap. ,4s.?'„  tJ.  S//1/JZA',  67]  F.2d  391,  395  (loth

Gr.   1982).

The  onl}'  ref)orted  cases  this  court  has  found  which  deal  \\'].th  the  substanc`c

of  section   1208(d),  JH  rc  Zz(/../oc.c,  95  B.R,  527  (Bankr.  S.D.  Ohit)   1989)  and  /H  rc>  G/.tj\`c'Jz`

B.R.  _,  1989  WL  55600  (Bankr.  W.D.  Mo.  1989),  do  not  address  the  applic`able

standard   ()f  proof  necessary  to  con\Jert  a   chapter   12  case  to  chapter   7.     Nor  does   the

statute  delineate  the  elements  of  the  cause  of  act].on  with  the  specificity  found  in  cithcr

section  523  or  section  727.   No  legislative  record  is  helpful  to  determine  what  specific  acts

Congress  intended  to  prohibit,  thus  giving  guidance  to  what  standard  ol`  proof  should  be

applied,  and  the  statutory  wording  is  broad  indeed.

t2                        Chapter   12  allo\iJs  creditors  to  bring  actions  under  section   523   for  determination  of  tile

dischargeabilit}'  of  a  det]L
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The  court has reviewed  the  statute  and finds  that language  similar  to  section

1208(d)  I.s  found  elsewhere  in  the  Code  under  section  727(a)(4).:   Under  the  doctrine  ol`

J.„  p#/-j.  /77#/cH.#,  this  court  should  consider  the  current  case  law  interpretation  of  section

727(a)(4)  in  determining  what  conduct  is  proscribed  by  section  1208(d).    2A  Suther]and

Statutory  Construction  §  51,03  (4th  Ed.  1985).

Unless the context indicates otherwise, words or phrases
jn  a  provision  that  were  used  in  a  prior  act  pertaining  to  the
same  subject  matter  will  be  construed  in  the  same  sense.    It
h€ls   been   said   that   'the   need   for  uniformity  becc)mes   more
imperatjve` where  the  same  word  or  term  is  used  in  different
statut()ry  sections  that  are  similar  in  purpose  and  c()ntent  .  .   .
or   where  .  .  .   a   w()rd   is   used   more   thzm   once   in   the   same
section.'

Sccti()n   12()8(d)   pro\.I.di`s:

On  rcqucsl  of a  part}'  in  intcrcsl,  and  after  notii`c  anc]  a  hi`aring,  thi.
court   ma}.  dismiss  a   case  under  this  chapter  or  con\.ert  a  case  under   thi``
chapter  lo   a   case   under  chaptc`r   7   of  this   title   upon   a   show'ing  that   lhc
dehlor  Jras  comiiiilled fraud  in  connection  h`ilh  the  case.  (cmph'asis  `adti.d).

]n  com])arison,  section  727(a)(4)  I)ro\'jdcs:

(a)     The  court  shall  grant  the  debtor  a  discharge,  unless--

(4)   \hc debtor know'ingl.v  and fraudulellll.v,  in  or  in  conneclion
wi(h  the  ca.se--

(A)    made  a  false  oath  or  account;
(8)    presented  or  used  a  false  claim;
(C)    ga\Je,  offered,  received,  or  attempted  to  obtain

money,  property, or advantage, or a promise of money,

property,  or advantage,  for  acting or  forbearing  to  act;
Or

(D)    withheld  from  an  off].cer  of the  estate  entitled
to possession under this title, any recorded information,
including    books,    documents,    records,    and    I)apcrs,
relating to  the  debtor's  propert}.' or financial  affairs  .  .  .

(emphasis  added).
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2A Sutherland  Statutory  Construction  at  §  51.02.   If conduct  described  in  section  727(a)(4)

is  the  type  of  conduct  proscribed  by  section  1208(d),  jt  is  arguable  that  the  standard  of

proof  should  be  the  same  under  section  1208(d)  as  under  section  727(a)(4).    However,

fraud  js  usua]]y  required  to  be  proven  by the  clearest  ev].dentiary  standarc]  possible.   B#JZA'

of  Ul(lh  \1.  ALllo  Ollllei,  Illc.  (In  re  Aulo  OLillel,  Inc.), 71  B.R.  6]4,  6]7   (BEinkl. D. Utah`

1987).

Gi\'en  two  conflicting  standards,  the  court  should  look  to  the  consequences

c)f choosing  one  or  the  other  standard  jn  this  case  as  well  as  those  czi.see  which  may  come

before    tile    court    in    the    future.:       If   this    coi]rt    applies    the    stanc}ard    ot`   prt)of    of`

prept]ndc?riini`e   of  the   e\'idence,   act].ons   in   future   cases   could   be   brought   under  secti()]i

1208(d)  upon  t`acts  more  closely  related  to  actions  under  secti()n  523  wliich  would  require

app]iL`£it].()n    of   a    clear   and    convincing   stand€lrd.       Inconsistent   lines   of   case   ki\\'   mfi}'

de\'elop.    The  reLsulting  confusion  wou]d  be  needless  and  prejudicja].

The  court  should  aLso  consic]er  the  modification  ot`  prior  polic}.I  t`i)und  in  tile

opti()n   to   convert    a    case    to    chapter   7   provjdcd    jn   section    1208(d).       Trad].tioml]}'`

in\'oluntary filings  or involuntary conversions of a farmer to  chapter  7 were  not  permitted.=

"                       It  is  cer[ainl}'  foreseeable  that  fraud  in  connection  with  a  case  could  encompass  fraud  nt)`

set  firth   in  section   727  ttul  delineated   in  section  523.     For  cxamplc,  circumstani`cs  could   exist   in  \\'hii`h
the  debtor,  with  the  intern  [o  clefraud  a  creditor,  transferred  property  of  the  debtor  in  cxi`css  of  one  }'ciir
bcforc  the  date  of filing.    Though  not  actionable  under  section  727(a)(2)(A),  the  conduct  rna,v  fall  \\'ilhin
section   523(a)(2)(A).     The  court  could   also   find   that   the   fraud  was   in   connection  with   the  case,   thus
satisf}.ing  section  1208(d)  and warranting  conversion  or  dismissal.   Bccausc  of the  nature  of the  facts  of this
case,   this   court   need   not  decide  if  section  523  act].ons  sounding  in   frauc}   coulcl   be  considered   tc)  be   "in
connection  \\'ith  the  casett  and  thus  fall  under  section  1208(d).

I-i                         Section  303(a),  section   ]]12(c)  and  section  1307(c).

:::   Page   11   :..:



The  I)rotectjon  against  involuntary  conversion  of farniers  has  been  specifically  withdra\\'n

under   chapter   12.      It   appears   that   those   seeking   relief  under   chapter   12   wai\'e   the

protection  which  would  ordinarily  be  afforded  if  the  filing  were  under  one  of  the  other

chapters  of the  statute  but  in  the  capacity  of a  farmer.i:

]6                      The  Code  retains  the  prohibition  against  an  involuntary  filing  against  a  family  farmer  in

secti5ln  303(a).    A  comparison  of the  differences  between  a  family  farmer  and  a  farmer  is  helpful.

Section  101(17)  defines  "family  farmer"  as  an:

(A)      individual   or   indi\.'idua]   and   spouse   engaged   in   a'  farming   opcratit)n   \\'h()sc
aggrcgatc  dcbLs  do  not  exccec]  S1,500,000  and  not  less  than  80  pcrccnt  of whose  aggri`g3ti`
n()ncontingent,   liquidated   debts   (excluding   a   debt   for   the   princ].pal   residi'ncc`   of   such
indi\'idual  or  such  indi\'iclual  ancl  spouse  unless  such  dcbl  arises  out  of fi  farming opcralion)`

on  the  date  [hc  case  is  filed,  arise  out  of a  farming  operation  o\\'ni.d  or  o])i'raled  by  sui`h
indi\.iclual  or  such  individual  and  spouse,  and  such  inc]i\Jidual  or  such  indi\..idual  and  spousi`
recci\J`e  from   such  farming  operation  more  than  50  percent  of  such   indi\.'idual's  or  such
individual  and  spousc's gross income fc)r the taxable year preceding the taxable year in \\`hii`h
the  case  concerning  such  indi\'idua]  or  such  indi\'idual  and  spouse  was  fi]cd;  or

(8)     corporation   or  partnership  in  which  more  than  50  pcrccnt  of  the  oulstandinL=
stoi`k  or  equit}'  is   held  by  one  famil}J,  or  by  one  family  and   the  rc]ati\'cs  of  the  mcmtii`r`i

of  such   fami]}',  and  such  family  or  such  re]ati\.'cs  conduct   the  farming  operatittn,  and

(i)     more  than  80  percent  of  the  \.'alue  or  its  assets  consists  of  aLssL`is   ri`l;ill`d   to   thi`
farming  operation;

(ii)    its  aggregate  det)ts  do  not  exceed  S1,500,000  and  not  less  than  80  pcri`cnl  t)f il`
aggregate  noncontingent,  liquidated  debts  (excluding  a  debt  for  one  d\\Jelling  \\'hii`Ii  is
owned   by   such   corporation   or   partnership   and   which   a   shareholder   or   pLirlni`r
maintains  as  a  principal  residence,  unless  such  debt  arises  out  of a  farming operation),
on  the  date  the  case is  filed, arise out  of the  farming operation  owned  or  operated  b}'
such  corporation  or  such  partnership;  and

(iii)    if such  corporation  issues  stock,  such  stock  is  not  publicly  traded ....

Section   101(19)  defines  "farmer"  as:

"farmer"  means  (except  when  such  terms  appears  in  the  term  "family  farmer")  person

that  received  more  than  80  percent  of such  person's  gross  income  during  the  taxable year
of such person  immediately preceding the taxable year of such  person  during which  the case
under  this  title  concerning  such  person  was  commenced  from  a  farming  operation  t)\\'ni`d
or  opcratcd  by  such  person ....
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Howe\'er,  in  a  chapter  12  case:

The    rights    of    others    to    seek    conversion    are    narrowly
c].rcumscribed.    A  party  in  interest  may  obtain  conversion  to
Chapter 7 only upon a showing that the  debtor has  committed
fraud  in  connection  w].th  the  case.

[The]   conversion   .   .   .   [statute]   evidence[s]   a   general
policy  of  debtor  control  in  Chapter  12  --  a  slightly  stronger
po]jcy  in  this  regard  than  the  parallel  policy  of debtor  control
jn  Chapter  13.    The  debtor  is  given  virtually  unlimited  ability
to back  out of the proceeding at any time.   Other parties must
show   cause   to    d].smiss   and    can    only   forc.e    conversion    to
Chapter  7.  in  extraordinary  circumstances.    The  debtor  is  thus

given  ver).' broad  leeway  to  attempt  reorganjzation,  e`'en when
its  cred].tors  are  pressing  for  ]iqujdation.

HeTbeTt,  Oiice   Mo]-e   Unto  lhe>   Bl.each,   Dear  Friellds..   The   1986  Re>forms   of  the   Re'f()I-nee(I

B/7J7A'/.i//7/c..\,'   I?c'/f);77z   .4c/,   ]6   Cap.   U.L.   Re\'.   325,   352-53   (]987).      This   chzingc   in   I)olii`}'

shoulc]  not  be  consl.derec]  1].ghtly  b};  the  court.    Such  a  substantial  re\'isi()n  in  the  histo.ric`al

treatment   of  those   engaged   in   agrjcu]ture   argues   that   the   standard   of  pro(tl`  nece`ssar}.

under  section  1208(c])  should  be  based  upon  the  c]earcst  analysis  ot` the  fac`ts  and  \\.ith  the

con\'ict].on  that  the  actions  of  the  debtor  are  so  egregious  that  involuntary  con\'ersion  t()

a  chapter  7  is  warranted.

The   coiirt  is  also  aware  that  Bankruptcy  Rule   7001   does   not  include   an

action   based   upon   section   1208(d)   as   an   adversary   proceeding   with   the   associated

extensive  discovery  and  provisions  for  full  trial.    An  adversary  proceeding  is  required  ft]r

actions  under  section  523  or  section  727.    The  findings  made  in  this  contested  matter
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could,  in  fact,  be  used  in  a  subsequent-adversary  proceeding in  this  case were  it  converted

to  a  chapter  7.     Since  the  consequences  of  conversion  are  so  grave  and  the  input  and

I)reparation  arguab]y Jess in  this  contested  matter than that provided  for under Rule  7001,

the   court   should   proceed   conservatively   and   make   a   determination   ba.sed   upon  .the

strongest  showing  possible  by  the  movant  in  order to  protect  the  rights  of the  chapter  12

debtor.

It  is  reasonable  to  apply  a  standard  of proof  consistently  to  this  section  of

`   the  statute  and  not  to  wai\Jer,  depending  on  the  facts  of the  case,  between  a  standard  of

preponderance  of  the  evidence  and  clear  and  convincing  e\'idenc`e.    The  court  conc`]udcs

that  based  upon:  (1)  the  broad  language  of section   1208(d)  which  does  not  de]jnefite  the

specific  circumstances  of  fraud  found  jn  section  727  or  se.ction  523;   (2)  the  unnecessary

confusion  wh].ch  ma}J  result  in  a|)plying  different  standards  of  proof  to  the  same  sectiori_

of  the  Code;  (3)  the  substantial  modification  of  historical  protection  for  farmers;  (4)  the

expeditec]  nature  of  a  contested  hearing;  and,  (5)  because  f`raud  traditjonal]}J  has  required

a  high  burden  of  proof,  a  standard  of  clear  and  con\Jincing  evidence  must  be  applied  in

order  to  convert  or  dismiss  a  case  under  section  1208(d).

2.    Fraud  In  Connection  With  The  Case

UPCA  argued  that  the  asset  ]jsting  in  this  chapter  12  u,'as  so  deficient  and

that  Ca]dwel]'s  course  of conduct  was  so  egregious  that  the  court  must  find  that  Cald\\'e]l

had  the  requisjte`intent  and  did,  in  fact,  commit  fraud  in  connection  with  this  case.    The

proof  UPCA  re]].ed  upon  was  the  variation  between  the  Chapter  13  Statement  and  the
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Chapter  ]2 statement,  the inconsistencies in Caldwell's test].mon}' and  the  continuing failure

to  file  accurate  asset  and  liability  lists.

In  opposition,  Ca]dwe]]  denied  that  it  was  his  intent  to  fail  to  disclose  his

assets   and   ]jabi]ities.      He   asserted   the   omissions  were   merely   caused   by   mistake   or

inad\.'ertence  and  that  he  should  be  allowed  to  freely  amend  his  asset  and  liability  lists.

Because   UPCA   has   proven   that   the   documents   filed   with   the   court   were   indeed

inaccurate,  it  is  now  Ca]dwell's  burden  to  convince  the  court  that  his  excuses  negate  the

omiss].ons.    "Once  a  sworn  statement  is  shown  to  be  false,  the  burden  to  prove  that  the

statement   or  omi.ssion   \\Jas   an  honest  mistake   shifts  to  the   Debtor."     Pfzf7/a/£H})-A4c...\rc>o7cJ.

IIic.,  \:.  Hiibl)tird   (1n  re  Hi{bl)(ir(I),  96 B.R.  739`  747   (Bttinkr.  V\] .D. Tex.1989).

The    court   may   base    its   evaluation    of   Caldw'ell's    claim    ot`   mistake    or

inadvertenc`e   on   h].s   course   of   conduct   both   before   and   after   the   t`iling   ol`   the   c`ase.

"Fraudulent   intent   of   course   may   be    established   by   circumstantial    evidence,    or   b}.'

inferences   dra\\.'n   from   a   course   of  conduct."     S/n{;zA',   671   F.2d   at   395;  5t.c>  r7/so,  ^ro;it`c'`s7

Balzk  Net)I.iisk{i,   N.A.  \i.  T\.'elen,  848  I.2d  8;]1,  8]S   (8th  C:+I.198i+).,  First   Be\;erl)'  Bank  \`.

Adeeb  (Ill  re Adeeb), 7&]  F.2d  1339,1343  (9th Cir.1986).,  and, De\:ers  \J.  Btiiik  of She>rid(in,

MCJJ!/„7]#  (/w  rc Dct;crs),  759  F.2d  751,  753-54  (9th  Gr.  1985).

Ca]dwell  testified  that  the  petition  was  intended  to  halt  UPCA's  collection

actions  in  state  court.    Famu]ary  gave  Ca]dwell  a  blank  Chapter  13  Statement  to  fill  out

:::   Page   18   :::



and   instructed   Cald\\.'ell   and   Robert   Covington   (Covington)I   to   list   all   assets   on   tile

documents.    He  did  not  instruct  them  to  omit  any  assets  from  the  lists  prepared.

Although  Famulary's  testimony  is  vague,  apparently  several   drafts  of  the

Chapter  13  Statement  were  prepared.    He  could  not  reca]]  whether  the  exhjbjt  received

into  evidence,  a  portion  of  which  is  set  forth  jn  Exhibit  "C",  was  the  final  Chapter  13

Statement  which  was  to  be  filed  with  the  court.     It  does  not  contain   a   signature  to   a

perjury statement.   Ca]dwel] testified however, that he had been informed  that the  Chapter

]3  Statement  was  filed .\\Jith  the  court  in  substantial]\.I  the  same   form  as   the  exhibit  and

that   he  intended  jt   to  be  filec]   as  an   accurate  repre.sentation   of  his  assets  and  liabilities.

It  ne\'er  \\.as.

The  information  included  in  the   Chapter   13  Statement  \\'as  uLsed  to  create

the   Chapter  12  statement.     Several  reasons  are  ad\;anced   as  to  w]i},'  the   t\\'o  d()cuments

c]il`l`cr.    Famulary  testified  that  though  the  petition  was  filed  some  t\\'o  months  earlier.  the

Chfipter  12  statement  was  "filed  in  a  rush"  \\ithout  time  to  proo{`read  the  doi`ument.    He

thought   the   C,hapter   12   statement   had   to   be   filed   on   Februar}'   1()`    ]989.      Cald\\.cll

appeared  at  Famular}''s  office  late  in  the  day  on  February  9,  1989,  alid,  \\ith()ut  readilig

the  Chapter  12  statement,  signed  it  under  penalty  of  perjury.    Famu]ar}J  al]egec]  that  lic

or  his  staff then  mailed  the  Chapter  12  statement  to  the  court.   It  was  not  received.   The

Chapter   12  statement  was  not  filed  with  the   co.urt  until  February   24,   ]989,   the  Fridi.`\.I

prior  to  the  hearing  on  this  matter.

]7                       Mr.  Co\ington  is  a  geologist,  an  officer  of Hiko  Bell  and  friend  of  Cald\\'cll.    Hc  assisli`d

Cald\T'c]l   in  prcrjaring  the  lists  from  w`hich  the  Chapter  ]3  and   Chapter  12  stati`mcnt  \\-i`re  prcpari`d.      .
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The  court  disregards  the  argument  advanced  by  Ca]c]\\.tell  that  the  distance

of  35   m].]es   between   Ca]dwel]   and   Famulary   inhibited   his   ability   to   produce   accurate

schedules.    The  distance  is  insignificant,  especially  in  this  state.    Ca]dwe]]  further  argues

that   the   circumstances   of   Famu]ary's   practice,   including   his   inability   to   obtain   the

appropriate  Chapter  12 forms, further contributed to the inaccurate listing of assets on the

Chapter  12  statement.|8    The  court  finds  this  argument  without  merit.    There  js  nothing

in  the  items  which  Ca]dwel]  failed  to  disclose that  are  jntrinsica]1y  chapter  12  items.   The}J

are  not  encompassed  in  the  Chapter  12  Statement  of Current  Income  and  Expense  or  the

jurjsdictional   statement   contained   in   the   Chapter   12   Supplement  whic}i   are   unique   t()

chapter  12.    The  items  omitted  are  assets  and  liabilities.    This  information  is  required  in

an}'  bankruptc}'   fi]jng`   be   it   chapter   7,   11,   13   or   12.      Indeed,   the   asset   ]istings   arc   cjn

separate]}'  prepared   exhibits   attached   to   the   forms.     The   argument   that   scjmehow  the

difl`icu]ty  in  obtaining  the  appropriate  Chapter  12  forms  prevented  the  accurate  listing  ot`

assets  and  liabilities  required  in  e\rery  bankruptcy  fi]jng  is  di.singenuous.

Cald\\'el]  also  indicated  that  Co\'ington's  input  into  the   preparation  c)f  the

documents  \\'as  inaccurate.    The  c`ourt  will  not  permit  Cald\\'e]]  to  place  a  port].on  ol`  t}ie

18

inaccuracies  in
Caldv,Jell   cannot   rely   upon   the   mistakes,   inad\7ertence   or   advice   of   counsel   to   excuse

the  schedules.    J#  rc9 Adccb,  787  F.2d  at  1343.    As  recited  in  J#  rc f7jibb"7.d,  96  B.R.  al  750:

When   practitioners  become  too  busy  to   give  each   case   the  attentittn   it
deserves,   when   participants   in   the   process   become   too   ad\'ersarial,   the
Court  is  forced,  as  in  this  case,  to  attempt  to  restore  t)alancc.   AIl  of thcsc
competing  interests  are  generally  satisficc]  by  full  and  complete  disclosure.

]t  is  not  allo`\'ablc  for  a  Debtor  to  pick  and  choose  lhc  information  lo  bi`

gi\..cn   on   ans\\'ers   lo   these  forms.     All   claims,   as   defined   in   Bankrur)tc+.
Coclc  §   101(4),  must  be  disc`1oscd.
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blame   on   Co\'ington.      Covington   was   merely   assisting   at   Ca]dwel]'s   request.      It   was

Cald\\'e]],   not   Covjngton,   who   signed   the   perjury  statement   and   I.t   was   Ca]dwe]],   not

Covjngton,  who  was  responsible  for  the  accuracy  of the  documents,

Caldwell  further  defends  by  arguing  that  not  only  were  the   omissions   a

mistake  and  inadvertent,  they  were  not  material,  no  one  relied  upon  the  omissions  and

no  one  was  damaged  by  the  omission.    In  Fr7.cc7m"#  v.  .4//oi!so  /J#  rc .4//oJ2Jo),  94  B.R.

777,  778  (Bankr.  S.D.  Fla.  1988)  the  court  indicated  that:

Materja]ity of the false  oath does not require that the  creditors
be   prejudiced   by   the   omission   or   false   statement;   instead,
materia]jty  depends  on  whether  the  false  oath  was  pertinent
to     the     discovery     of    assets,     business     dealings     or     past
transact].ons.      [Gtat].ons   omitted].      In   failing   to   d].sc]ose   the
debtor's  past  business  dealings  and  assets  in  his  sch€du]es,  the
creditors were  hindered  from  d].scovering a  past  transaction  to
\\'hich  the}J  might  have  objected.

In  the  instant  case,  the  transactions  between  Ca]dwel]  and  his  son,  whether  constituting

a  contract  recei\'{.ib]e  or  a  transfer  of  an  asset  by  settlement,  are  material  transactions  to

which  part].es  in  interest  are  entitled  to  have  fu]]  and  complete  disc`losure.

While  the  omission  of one  or two relatively small  or immateri2il
matters  would  not  affect  the  ability  to  obtain  a  discharge,  it  is
this  court's  determination  that  the  extent  and  volume  of`  the
omissions as well as the  importance of the  information  omitted
is  sufficient  to  substantiate  the  denial  of  discharge  under  11
U.S.C.  §  727(a)(4)(A).

In  re  Alfonso,  94 B.R.  at 778.

The  asset  listing  on  the  Chapter  13  Statement  differs  substantia]]y  from  that

set  forth  in  the  Chapter  12  statement.    From  an  examination  of the  document  submitted

::.,   Page   21    :..,



into  evidence  it  appears  that the  difference  between  the  equipment  ]jsting  on  the  Chapter

13  Statement  and  the  Chapter  12  statement  was  accomplished  merel}J  by  placing  a  blank

piece   of  paper   over   certain   listed  items   and   photocopying  the   total   document.     The

photocopy  then  became  a  portion  of the  Chapter  12 statement  filed  with  the  court..   The

value   of  the  items  listed   on   the   copy  was,   accordingly,  reduced   from   $96,700   on   the

Chapter  13  Statement  to  $77,20Or  on  the  Chapter  12  statement.     The  court  finds  the

alteration  of  this  document  not  merely  a  clerical  mistake  resulting  from  the  omission  oi`

a  page  as  exrj]ained  by .Caldwe]]  and  Famulary.    The  omission  of  those  items  required  a

ccinscjous  effort  to  conceal  them.

Further,   the   Chapter   12   statemerit   om].tted   substantial   addjtiona]    assets

owned   by   Ca]dwell.      The   circumstances   of  the   discovery   of  the   omission   are   telling.

UPCA  appeared  at  the  section  341  meeting  and  subsequent  Rule  20()Ll  examjmtion  and

inquired  regarding  assets  missing  from  the  Chapter  12 statement.   During the  exam].nation

Caldwell  vi'rote  do\\'n  from  his  reco]]ectjon  a  list  of the  assets  that  were  omitted  from  the

Chapter  12 statement  and  eventually filed  an  amendment to  reflect  that  information.   The

amendment  however,  was  not  filed  until  almost  a  month  later  I-  one  business  day  prior

to  this  hearing.    UPCA  argues  that,  but  for  its  original  motion,  the  Chapter  12  statemclit

would  not  have  been  filed.     Further,  UPCA  asserts  that,  but  for  its  investigation  and

insistence,  the  amendments  would  not  have  been  filed  at  all,  and  that  the  assets  omitted

were  those  Caldwe]l  considered  to  be  free  and  clear.

]9

the  total.
Addition  of  the  amounts  on  page  19-8  of  Exhibil  "A"  indicates  a  Slo,000  discrl`|)anc}.  in
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The Cha

assets   and   it   is   clear

The  total  assets  on  th

pter  12 amendment sets forth with  much more  specificity  Ca]d\\'el]'s

to  the  court  that  more  care  has  been  taken  with  this  document.

Chapter  12  amendment  has  risen  to  $716,295i: from  the  $370,323

origina]]y  listed   on   th;e   Chapter   12  statement.     It  is  impossible   to  find   this   difference

immaterial.    Even  w

TheC

Jay  R.  RIrk  and  Lawl

statement.     Nei.ther  d

Caldwell  from  Ja}'  R.

the  amount  of $29,00

$2,500  provjdec]  in  th

Ca]dwe]]

creditor  and  the  cjrcu]

un]iquidated   and   con

unsec.ured  creditors.

witnesses  that  the

intentional. Thec

advanced which ju

from  the  Chapter

the  amendment  however,  the  listing  remains  incomplete.

ter  13  Statement  lists  a  $45,000  promissory  note  recejvab]e  from

C.  Ca]dwe]],  11.    This  asset  is  not  included  in  the  Chapter  12

the  Chapter   12  amendment  list  the  promjssory  note  o\\.'ed   to

and  Lawrence  C.  Ca]dwe]1,  11  in  the  amount  of  $45,000`  or  in

as  set  forth  in  the  settlement  agreement  or,  in  the  a]ternati\;e,  the

settlement  agreement.

has   also   failed   to   amend   the   statement   to   include   P()well   as   zi

inces  of  that  litigation.    The  amount  claimec]  b}.I  Po\\'ell,  th()ugh

ent,   is   significant   and   materially   impacts   the   return   to   other

finds   from   the   ev].dence   presented   and   the   demeanor   o±`  the

on  of  assets  and  liabilities  from  the  Chapter   12  statement  \\'as

rther finds  that  there  is  no  excuse  which  Cald\\'ell  or  counsel  has

omjssjon  of such  substantial  assets  as  those  originally  omitted

ent;  especially  since  a  portion  of the  information  was  already

3o                          Addition

lota].
f  the  amounts  on  page  four  of  Exhibit   "8"   indicates  a   S20  clisi`rcpanc}.  in   thi`
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of  the   Chapter  13  Statement.     Further,  the  failure  to  amend  to

ets   and   liabi]jties   evidences   a   continued   pattern   of   intentional

iges  in  the  Context  of a  Chapter  12

argues that reliance and damages must be proven by UPCA before

d  under  section  1208(d).    UPCA  has  failed  to  prove  that  it  relied

jnc]uded   I.n   the   draft

accurately   list    a]]    as

concealment.

3.    Reliance  and  Dan

Ca]dwell

the  court  can  find  fra

in  any manner  on  the

ha\'e  given UPCA a  s

to  show  an}.  spec`ific  d

de]a)J  in  recei\Jing  pay

The  co

mo\'ing   party   is   not

attempts to  proscribe

damage  to  the  bankr

the  Standing  Trustee

Job  v.   Colder  (In  re

have  re]iab]e informat

jn  this  reorganization.

these  circumstances  a

671  F.2d  at  396.    Ind

greater  disclosure  tha

misrepresentations  in  the  schedules.   To  the  contrary,  past  dealings

bstantjal  skeptjcjsm  of Ca]dwel]'s  representations.   UPCA has  failed

mage  other  than  incurring  attorneys  fees  for  these  actit)ns  and  the

ent  or  collateral  resulting  from  the  filing.

determines   however,   that   spec].fic  reliance   and   damage   to   the

prerequisite   to   section   1208(d).      The   damage   section   1208(d)

not  l].mited  to  damage  to  a  spec].fic  creditor`  but  also  enc`ompasses

process.    The  damage  in  this  case  I.s  the  inability  of  the  cc>urt,

nd  the  creditors  to  rely  upon  the  accuracy  of  Ca]dwe]l's  schedules.

c7/c7cr/,   93   B.R.   734,   737   (Bankr.   D.   Utah   1988).     Creditors   must

on  to  use  in  assessing their  course  of conduct  to  protect  their  rights

A  showing  of specific  reliance  and  damage  is  not  necessary  under

y  more  than  it  would  be  required  under  section  727(a)(4).   S//1/;2A.,

ed,  the  unique  circumstances  of  a  chapter  12  case  argue  for  even

in  a  chapter  7  case.
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In  the  u

disc]osure   assists   the

assets to  the  estate  for

which  creditors  and  t

rights  of  the  parties  a

ha\'e  ]itt]e  future  adve

In   a   ch:

The  purpose  of a  cha

which  up  to   $1,500,0

higher  than  that  allow

an   increased   ]e\'el   of

creditors   ot`  its  financi

In    addi

comp]jczited  financ].a]

of  real  property  may

arrangements  often  re

ua]  context  of  a  section  727(a)(4)  action,  the  requirement  of  full

trustee  in  bringing  actions   under  sections   547   and   548  to   return

distribution to  creditors.   Full  disclosure provides information  upon

e  trustee  may  build  a  case.    JJz  rc  C#/dcr  93  B.R.  at  738.i        The

e  fixed  at  the  time  of  filing  and  any  subsequent  amendment  ma}'

se  effect  on  parties  in  interest.

pter    ]2   case,   full   disc`losure   plays   a   signit`icantl}J   expanded   role.

ter  12  filing  is  to  propose  anc]  conf].rm  a  plan  ol`  reorganizati()n  in

0=  in   debt   may  be   restructured.     This   debt   ceiling  is   significantl}'

d  in  chapter  13.    Commensurate  with  the  increased  debt  cei]I.ng  is

responsibj]it}'   on   the   part   of  the   debtor   to   accurately   inform   its

I   condition.

ion,    a    chapter    12    plan    often    restructures    a    markedly    more

ituation  than  a  consumer  chapter  13.    In  a  chapter  12,large  tracts

be   involved,   assets  may  be   cross-co]]atera]ized   and   the   financing

ect  the  cyc]ica]  nature  of farming  by  pledging  security  interests  in

•.1                       |n  re  cold

accurate  and   truthful  stat€
as  a  prerequisite  to  obtain

"                       section   10

r  contains  a  thorough  discussion  of  the  necessit}'  of  a  chapter  7  debtor  to  fili`
ncnls  anc]  schedules  evidencing  full   disclosure  of  the  dcbtor's   financial  affairs
ng  a  discharge.

1 (17)
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crops   and   property   r]

relatively   sjmp]e    con

agricu]tura]  ende.avor.

The

feasible   plan   with

cnhol

ot   yet   in   existence.     A   chapter   13   howe\.'er,   usuzil]y   restructures

umer   debt   without   the    complexities    of   a    large    cash-intens].ve

pter   12  debtor  is  given  wide  berth   to   produce   and   effectuate   a

court   approved   disclosure   statement.     A]]   of  this   occurs   and   js

I)remised   upon   the   jota]ity   of   information   so]e]y   in   the   control   of   the   debtor   and

commun].cated  to  cre

the   debtor.     No   cou

there   a   creditor.``   co+

debtor   fu]]\'   £ind    tim

inf()rmed  judgments  r

Caldwel

on]}J  the  information

to    guide    parties    in

unsecured  creditors:

only  through  the  asset  and  liability  ]istings  placed  of record  by

approved   disc]osure   statement   is   distributed   to   creditors,   n()r   is

ittee   appointed   as   in   a   ch{lpter   ]1.      It   is   mlndator}a'   that   the

disclose   all   f].nancjal   information   so   that   creditors   c{in   make

garding  the  plan.

's  plan  has  been  circulated  to  creditors  and  will  be  voted  upon  \\'jt}i]

\'ailab]e  in  the  Chapter  12  statement  and  Chzipter  12  amendment

nterest.       Ca]d\+.'ell's    plan    pro\;ided    the    t`ollo\\ing    treatment    for

Glass  F.    The  holders  of  tile  a]lo\\.'ed  unsecured  claims
shall  be

priority
anticjpa
after co
Any

paid  through  the  plan  after  the  administrative  c]a].ms,
claims   and   secured   cla].ms   have   been   paid.      It   is
ed  that  the  claims  will  be  satisfied  within  five  ye€irs
firmation of the plan, if the Powell claim js disa]]owed.

claims
effective
Bankru

The   "Powell"   claim   i

unsecured   creditors   1

jn   Class  F  remaining  after  five  years   after   the
date  shall be  discharged  pursuant  to  the  provisic]ns  of
tcy  Code  Section  1228.

not   even   listed  in   the   Chapter   12  statement.     How,   then,   can

Jho   are   not   allowed   to   vote   on   a   plan,   or   the   court,   begin   to

•.:..    P,,g()    26   :..:



determine   jf   this   tre

available  to  them?   T

heard   in   re]jance   up

Standing Trustee  mus

based  in  large  part  o

to  rule  upon  good  fa

from  evidence  presen

Excuses

in   connection   with   t

credit()rs   to   their   det

chapter  12  case  could

a  plan.=

E\.ten  it`

be]ie\'ed   the   omission

once  the  omission  wa

tment   is   appropriate   if   no   information   regarding   tlie   claim   is

e  Standing Trustee  is  expected  to  invest].gate  and  to  appear  and  be

n  the   documentation  produced  by  Caldwe]l.     Creditors   and   the

determine whether grounds  exist for an  objection  to  confirmat].on=

the  documentation  on  file  with  the  court.    The  court  is  expected

th,  feasjbj]ity,  liquidation  value,  and  other  aspects  of  confirmation

ed  by  parties  in  interest  relying  upon  this  information.

simply wi]]  not  be  given  credence  when  Ca]d\\'el]'s  course  of dealing

e   case   sho\\'s   an   intent].ona]   and   consistent   attempt   to   mislead

iment.      Indeed`   the   failure   to   pro\'ide   acc`urate   information   I.n   a

be  construed  as  an  attempt  to  t`raudu]ent]}t  obtain  confirmation  of

cor\TCLus|o.\T

ie  draft  Chapter  13  St2itement  was  not  in  evidence  zind  the  L`ourt

of  the   assets  \iJas   unintentioml,  the   failure   to  amend   promptly=

d].scovered  is  an  indicia  of  fraudulent  intent.     Re\'iewing  section

'J                     Section  1

If fraudul
actio=  may  be  available  u

include  interests  in  propc
the  ten  dav  limit  is  when
undisclosca  assets  bc  rc\Je

activity  results  in  confirmation  of  a  plan  and  eventual  discharge  of  debt,  an
er  section  1228(d).

£¢                       Pankruptq}I  Rule  1007(h)  sets  a   10  day  limit  on  the  filing  of  a  supplemental  schedule  to

ty  acquired  by  the  debtor  or  arising  after  the  petition.    The  triggcring  dalc  fc)r
the  information  comes   to  the  detttor's  knov`.lcdgc.     11   is  consistent   that  othi`:r
lcd   (o  creditors  in  as  prompt  a  manner  once  brought  to  thc.  dcbtor's  attention.
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727(a)(4)(A),  the  cour

in  haste,   a   debtor's   f

indifference  to  the  tru

The  stat

in   interest   may   effec

accurately  administer

must  make  a  judgme

contained   I.n   the   deb

rJart]es  in  interest.

If the  c

untll  confirmationi6,  e\

the  obl].gations  of the

accurate,   time]}J   and

motic)ns.      This   ]e\'e]

Ca]d\\'e]]`   the   debtor

jn J;I  rc j4//ojzso  stated,  "Moreover  even  though  schedules  are  filed

j]ure   to  promptly  amend   the   schedules   is   considered   a   reckless

h  which  is  the  equivalent  of fraud."   J;t  re .4//o7z5o,  94  B.R.  at  778.

te  mandates  full,  complete  and  prompt  disclosure  so  that  parties

ively  protect  their  rights,   and   so   that   the   Standing  Trustee   can

he  assets  of the  estate.   JJz  rc fJztbbc7rcz,  96  B.R.  at  751.    The  court

t  based  upon  fact,  not  upon  a  mere  hope  that  the  informatjc)n

or's   schedules   is   sufficiently   accurate   to   adjudiL`ate   the   rights   of

rt  adopted  Caldwel]'s  argument  that  amendments  can  be  made  up

en  though  the  information  is  known  to  be  I.naccurate  long  bef()re`

ode  would  run  only  one  way.    Creditors  would  be  requirec]  to  file

comr)]ete   proofs   of   claim   and   to   precjse]}J   p]e.ad   sta}'   lit`ts   and

f  acc`.uracy  would   not  be   required   of  the   debtor.     According   to

Juld   play  h].s   cards   close   to   the   vest.     He   could   execute   perjur}.'

26                         Gal dwel I

incomplete,  Bankrupley

a  ruling  from  inaccurate

gues  that  even  if the asset  and  liability lists  were  inaccurate  initially,  or  are  still
1009  allows  amendments  to  the  schedules  at  any  time  as  a  matter  of coursi`.

Qildwcll asserts that  the o.Pportun!ty to amend should  be extended  up  to a point at ?'hit`h,.if the court  made
brmation  contained  in  the  Chapter  12  statement,  parties  in  interest  would  bt

jeopardized.    That  point  iq  argued  by  Caldwell  to  be  up  until  the  time  the  court  rules  upon  confirmation
of  calcl\+7el]'s  plan.

Cbldv+iel

acknowledges  that  it  is  s
detail  required  by  the  st
aid   to  full  disclosure.     Ca
should  bc  allowed  only  if

(In  llie  Ma{ler  of Willioms

argument   in   the   context   of   this   chapter   12   case   is   incorrect.      The   court
times  difficult  to  accurately  list  all  the  assets  and  liabilities  of a  debtor  in  thc`

e  and  that  generally,  amendments  to  those  documents  are  freely  allowed  as  an
howe\Jer,  is  clearly  imposing  upon   that  general  principle.     Amendmcnls

is  no  showing  of t)ad  faith  or  prejudice  to  creditors.    Srf.„soH  \'.  JJ`'r.//r.4;7!fo;i
804  F.2d  1355,  1358  (5th  Cir.  1986)
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statements  without  ha

informat].on  in  haste  a

the  data.    The  debtor

the  debtor  knows  of

relying   on   the   nisi

requ].rements  of the

Ca]dwe

materja]lv  misstated  t

the  omissions  were  di

magnitude  of the  asse

court  and   cred].tc)rs.

abj]itv   of  cred].tors   to

fraud   e\'jdenced   b}'   t

Congress  intended   to

1208(d).

The  Mo

result  for  Caldwe]1  w

a  bas].s  for  future  Drt

ing  read  the  documents.    He  could  file  erroneous  and  misleading

d  excuse  the  conduct because  of the  inability of counsel  to monitor

could  then  amend  at  his  leisure  at  any  point  in  time,  even  though

the  inaccuracies  and  has  reasonable  cause  to  know  creditors  are

formation.       This   cavalier   attitude   towards   the    court   and   the

ode  cannot  be  tolerated.

's    course    of   conduct   in    executing    a    perjury   statement   which

e   assets  and  ]iabi]ities  of  the  estate,  coup]ed  with  h].s  failure  once

covered  to  prompt]};  and  accuratel}'  amend  are  all,  I.n  light  of  the

s  and  ]iabil].ties  omitted,  indjcia  of  Cald\+.'ell`s  intent  to  def`raud  this

uch  actions  affect  the  proper  admin].stration  of  the  estate  and  the

protect  their  rights  and  vote  on  the  plan  of  reorgam.zation.     The

is   filing   is,   in   this   court's   view,   precisely   the   course   of   conduc`t

elim].mate   when   it   enacted   the   very   unusual   pro\'ision   ol`  section

I.on  before  the  court  is  for  con\tersion  to  chapter  7.   That  is  a  harsh

o  may  be  solvent.    The  court  is  aware  that  its  ruling  may  pro\'jc]e

:eedings  in  this  chapter  7  case.    However,  all  those  consequences

were  foreseeable  to  aa]dwel]  and  his

1208(b)  to  dismiss  th

attorneys.    Absent  Ca]dwell's  election  under  section

case,  he  must  now  suffer  the  consequences  of  his  actions.

•.::   P(,8c)   29   :::



Counsel

Memorandum  Decisi

DATED

for   UPCA   is   directed    to    prepare    an    order    referencing   this

n  converting  the  case  to  a  case  under  chapter  7.

this i day of June,  1989.

:::   Page   30   :::



EXHIBIT  ``A['  --CHAPTEFl  12  STATEMENT

CRAIG  CALDVVELL
LIST OF EQUIPMENT
NOVEMBER  30,  1988

VEHICLES  &  EOUIPMENT`  CAT CREEK  RANCH:

UINTAH  COUNTY`  UTAH:

Van,  Che\'rolet,1984         Mtg.,  Zions,  $5,600

Gin  Truck`  1980,  4x4,  1   ton,  \\'ith

gin  poles

Farm  truck`  dump  t}.pe`  \\'ith  rack,
I   ton,   1979

TOTAL  VALUE  \t'EH]CLES`  THIS  LIST:

SERVICE  TRAILERS:

1982  Special  Fifth  Wheel  Trailer

ltJSI   F]albecl   Trailer  with   lilt  bed

]977  Americ:in   Trailer,  stock  trailer

ltJ77  Horse  trai]i`r.  4  ht)r``c  carrier

No  Mtg.  \''a]uc

Value

No  M[g.  Valui`

No  Mtg.  Value

No  Mtg.  Value

Value

TOTAL  VEHICLES:               S15,500

TOTAL  TRAILERS:                25.000
TOTAL  VALUE:                     S40,500

NOTE:    ALL  EQUIPMENT  LOCATED  ON  RANCH.    NO  CO-OV\''NER.    NO  MORTGAGES.

PAGE  19-A

$  7,500

i,00()

S15,0()u

S  3,500

4,5()()

15,000

2.00()

S25,000
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EXHIBIT  "A;'  (continued)

LIST OF FARM ASSETS  OF CRAIG  CALDWELL

DBA CAT CREEK RANCH
P.O.  BOX  501

VERNAL,  UTAI1   84708

PROPERTY  DESCRIPTION

H{)u``i``   frame,   &   1.2  ac.

2  bcdr()i)in,   1   bath
Lalid,  31   acres,  pasture

\.iilued   at   S700,`'iii`.

B:irn,  Metal,  36  I  48'
Mi.`l,,   BIdBs.

Farm  Equipment:
1   Hi)llund   Ba]cr

I   Hesston  S\`-alhcr
1   Hcs`ston  Ha\'  Loadi.r
1   Manure  Spreadcr

Farm  Animals:
Bulls,  2,  Sjmcntal
Bulls,  1  Here ford
Horses,  5  working

saddle  horses
Horses,  3  Brood  Mares
Horses,  1  Pack  Horse
Horses,  3  colts  &  ponies
32  Purebred  Ewes,  Suffolk,
20  Purebred  Buck  Lambs
15  Purebred  Suffolk  Ewe  I.ambs

NAME OF SECURED
CREDITOR`  IF ANY

Utah  Prod.  Credit
Association
Utah  PCA

Utah  PCA
Utah  PCA

Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA

Utah  PCA
Utah  PCA

Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA

TOTAL VALUE,  FARM  EQUIPMENT &  LIVESTOCK:
(INCLUDING  HOUSE,  BARN  &  LAND)

PAGE  19-8

AMT.  OF          PRESENT
MORTGAGE  MARKET  VAL,

S65,2()i                     S12.I)uO

21,000

10.000
2,00()

3.500
15.()(,I()

5,000
1.()0()

2,400
1,500

2,500
600
200

1,000
5,000
3,000
1,500

S77,200
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EXHIBIT  "a"  --CHAPTEFl  12  AMENDMENT

MENDED
LIST oF FARM  ASSETS  oF CRA]G  CALDwrELL

DBA CAT CREEK RANCH
MORTGAGED TO:

PRODUCTION  CREDIT ASSOCIATION

PROPERTY  DESCRIPTION

\'e\\'  Holland  B:ilcr`  #315,
1978

Hc`sstt)n  S\\'ather,  1978  #660()
r\'i:\\'  Hc>lland  Bale  Wagon,   197S`

# I 032
Ht)use,  Frame,  White,  3  bedroom,

1   bath  on  .76  acres
Land,  25.00  ac,  pasture,

\.`alue:   S620,'acre

Barn`  metal,  38  x  18  \\ith
ct>ncrctc   not]r

3-30-89

NAME  OF                            AMT.  OF           ESTIMATED
SECURED  CREDITOR,   MORTGAGE,   VALUE,  DOLLARS

IF ANY                        IF ANY

Utah  PCA  on  all                       S65`2l)4                     S  3`5Ul)
equipment  this
list

Tota]`
This  List

LIVESTOCK:

Bull``,  2  Simental   @  S1,500  ea.
C`o\\.s,  4,  3  with  ca]vcs,
Bulls,  I,  Here ford
Horses,  5  working  saddle  horses
Horses,  3  brood  mares  @  $200  ea.
Pigs,  3  sows  @  $50  ea.  &  21  weiners  @  S25  ea.
E\\.cs,  Purebred  Suffolks,  32  @  $150  ea.
Lambs,  18  Purebred  Suffolk  buck  Iambs,  yearlings
Lambs,  15  Purebred  Suffolk  ewe  lambs

TOTAL THIS  LIST:

"    Estimated.    Certified  appraisal  to  correct  will  follow  shortly.
""    These  two  bulls  v,'ere  sold  for  $1,500  and  the  money  v,'as  put  into

the  Trust  account  of Anthony  J.  Famulary.

•  PAGE  ONE  OF TWO  PAGES  -

12,000

5.50()

12,000   *>

15.50()   ¥r

10,00()   >=

3,00()   ****

3,200
1,200
2,500

600
675

4,800
3,000
1.500

i;J8,975
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EXHIBIT  "a"  (continued)

AMENDED  LIST  OF FARM  ASSETS  OF  CRAIG  CALDWELL
MORTGAGED  TO  PRODUCTION  CREDIT ASSOCIATION
.\`£ARCH  30,  1989  .
PAGE  TV\'O

LIVESTOCK.  CONTD,:

Gi`csct  21.    Ha\'c  nc\'er  been  able  to  sell  or  gi\'e  an}'one  a  goose.
Dui`ks,10.     Ha\.c  ncvcr  found   an}'onc  wanting  to  bu}'  a  duck.
Chii`ken.i,   10.   ,   @   S2.00  ea.

TOTAL  VALUE  LIVESTOCK  THIS  PAGE:

HA\,

Hit.\.  on  hand   this  date:     r\Tonc.     Used   for  feecling  Ist  Quarter.

EST.  VALUE

None
None

S20

S20

-0-

TOTAL  VALUE  OF  MORTGAGED  REAL  PROPERT|'`  THIS  PAGE:          S     20

RECAp]TULATIor\`  OF  REAL  pROpERTi'  MORTGAGED  TO  PCA

Equipmc`m,  house,  lcand,  incl.old  \\'ot)d   grancr}':

Li\.i`stock:      Page  One
Pa8(,  T\\.O

TOTAL,  PAGES  ONE  &  TWO:

S20,475
20

S20,495

S5S,500

S20,+95

S78,995

:::    PO,g()    35    :::



EXHIBIT  "a"  (continued)

AMENDED

ADDITIONAL LIST OF  OTHER  PROPERTY  NOT MORTGAGED  TO  PCA

CRAIG  CALDWELL
DBA  CAT CREEK RANCH

3-30-1989
(ALL  EQUIPMENT FREE  &  CLEAR  OF LIENS  UNLESS  NOTED\  **

FARM  EQUIPMENT:

Manure  spreadcr,  3  fork

Tr{ic`tor,  Ford`  #i("),  50HP`  Dicscl`  #3ioIJ

Tr:ii`tor,  Ford.  J0  HP`  Diesel,  #3J00

.\'1i`i.I.1lant`ous  Farm   Equipmi`nt`   rilo\\.s,  rakch,  etc.

ini`ludin{I   misce]]aneous   tot)ls

Harro\\.,  sr)ring[ooth,   10`

C`alf  C`hute,  Po\\`di`,r  Ri\`i`r  make

Htirrt>\\',  srjikelooth,  3  sections

P:ini`l`,   as.`orted`   17

CJ:Ill..\.   2.   stl,i,I

G:iti`s`   2`   run\\.a}.   gate   t}.pc

Manhandler,1,  with  sheep  chute  &  scales

Fccdc`rs,  lamb  type,  creep  feeders,  2

Plo\\`,  3  bottom  Ford

Lc`\'clcr,  1   Three  point

Chute,  ponable  loading  t}'pc

TOTAL  EQUIPMENT,  THIS  PAGE:

PAGE  ONE

ESTIMATED  VALUE

S   1,000

3,()0()

3,()()U

500

lou

300

20U

50()

25()

100

400

400

150

200

3()()

S10,400

•.::    P[,!3L,    3(,   :::



EXHIBIT  "a"  (continued)

AJ\4ENDED  LIST  OF  OTHER  PROPERTY  NOT MORTGAGED  TO  PCA
CRAIG  CALDWELL
MARCH  30,  1989
f.AGE  TWO

VEHICLES:

\'an,  Chc\'.,  Custom,  1982,  #1GBEG25H67127704

Tru(`k,  Chc\.,  Gin  Truck±   1980,  4  x  4  w/gin  poles,
\\.\\.I.nch,  oil  field   construction  equiripcd

Truck,  Pickup`  GMC,  1968,  \\',t'camper,  4  x  4,  #KE20D-
P86J69J

Trui`k`  Pii`ku|),  Ford,  1979,  #f26SRDH1018

Truck,  Pii`kup,  GMC,  Red,  w,/oil  field  equipmcm
fui`1  lankst  #TCE2+2J508358

Trui`k`  Dump  t}.pc,  Farm,  1979  Chc\'.   1-ton,  4  x  4  \\;/rack

Trui`k`  Pickup,1982.`  Che\'.,  Dicscl,  Bro\\'n,  4  x  4,

jNO.  iGCEKi4c5cmi+875

Trui`k,  Pjckurt,  Brow,in,  Diesel,  4  x  4,  #]GCEK14C9EJ26868

Bcll}`dump,  Beale,1972,  #DHS3082721

TRAILERS.  OIL FIELD  FLATBED  &  LIVESTOCK  TYPES:

Fifth  \\'hcel  flat  bed,  Special,  1982,  #253468
Flatlicc],  tilt  bed,  1982,  #05371
Horse  trailer,  4  horse  type,  #050103
Li\.estock  trailer,  AMEM,  #AV189239

**  Except  for  Internal  Revenue  Ser\`ice

6,000  (S6,500  Mtg.,  Zions)

4,500

3,500
4,500

800
16.000

TOTAL THIS  LIST:   $58,800
(6.500)  OWED  ZIONS

$52,3oo    TOTAL  EST.  vALUE„Tms
PAGE
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EXHIBIT  "8"  (continued)

AME,NDED  LIST  OF  OTHER  PROPERTY NOT MORTGAGED  TO  PCA
MARCH  30,  1989
PAGE  THREE

.M.ISCELLANEOUS  OIL  FIELD  &  CONSTRUCTION  EQUIPMENT:

Backhoe,  Case,  Model  580-C
Trailer,  House  type,  Nomad,  28',  self contained,  #707772102

STOCKS:

TOTAL:

EST.  VALUE
$  7,500

5,000

Hiko  Bell  Mining  &  Oil  Compan}',  an  OTC  Compan}'.
i,J13,8JS  shares.,  \'alue:   3-30-89:   1c   Bid

A`hle.\`  Central   Irrigation   Co.   "S"  Stock,  45  sh.   @   S3]/sh.
Ashlc}.  Upper  Pri"ir}.  Stock`   1.23  sh.   @,T  S3,00,/sh.
Ash]i`\.  Vallc}.  Rescr\`oir  Stock,  J0  sh.   @   S50/sh.
Ash]i`;I  Ci`ntral   Irrigation   Co.,  4  sh.   @   S6,000/sh.

ADDITJO\'AL  PROPERTY:

3  \\'hi`cler,  ATV,  Model  200,  Honda,  #TB  05E-212362i
Sno\\'mobilc,  Yamaha,  1982,  Model  SR540F,  #8R6-03188i
Sno\\.mobile,  Yamaha`  1982,  Model  SR540F,  #8R6-031810
Motorc}'c]e,  Yamah:i,  1983,  Model  Rsm  #Jya27yoooDA002720
Boat,  Fibrform,  18',  150  HP,  #UTZ1537SA966  w/trailer
Gun,  Shotgun,  12  gauge
Pi`rsomil  cffi`cts,  miscellaneous
Furniture  &  household  goods

REAL  ESTATE:

House,  250  No.1100  West,  Vernal,  Utah
Brick,  3  ]e\'el,  2¢  car  garage,  7  lots,
50?'Z,  interest

Lanc],  6.46  ac.,  water  storage  rcser\Jojr  site,
Location:  SE1/4SE]/4  Sec.  7,  T5S-R22E  @  $300/ac.

House,  br]-ck  &  wood,  white,  1305  West  Main,  Venal.    Value:
S31,000  est    Owe  approx.  S24,000  to  American  Savings,
Stilt  Lake  City,  Equit.v  is  approximately  S7,000.

t¥   Estimated.     Certified  Appraisal  to  follow  shortl}..

4i,138

2.395

4,065
2,000

24,000

100
100
lou
750

2,500
10()

300
I .50()

S9J,5ili

130,000   r*

1,938   **

7`000   **

S233,486  THIS  PAGE
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EXHIBIT  "8"  (continued)

AMENDED  ASSET LIST
CRAIG  CALDWELL
ASSETS  NOT MORTGAGED  TO  PCA
.\'1ARCH  30,  1989
PAGE  FOUR

ACCOUNTS  RECEIVABLE:

Hiko  Bell  Mining  &  Oil  Company,  a  Utah  Corporation.
A  10-K  S.E.C.  reporting  company.    Foundcd   1943.
Listed  O\'er  the  Counter  jn  Pink  Sheets.    Has  over
12,000  stockholders.    Cleared  to  trade  in  every  state
except   Cfalifornia.

Salan.  due  as  ()f  12-31-87

1988  Salar\'
Notes   due-frcim   Hiko   Bell:
Due  Hiko  Bi`1l`  Nolcs

TOTAL  DUE  CRAIG  CALD\VELL:

REC`AP]TULAT]Oh'  OF  ASSETS

S26J,315
32,500
68,799

(24,480)
S341,134

I.               AMEi\TDED  LIST  OF  PROPERTY  MORTGAGED  TO  PCA"  (PAGEs  1  ct  2)           S7S`995

1I.             AMENDED  L]sT  OF  FARM  EQulpMENT NOT MORTGAGED:  (PAGE  or\'E)      io,4oo

Ill.            AMENDED  LIST  OF  VEHICLES  &  TRAILERS:  (PAGE  TWO)

IV.            MISCELLANEOUS  OIL  FIELD  CONSTRUCTION  EQUIPMENT,
STOCKS,  MISC.  PROPERTY  &  REAL  ESTATE  (PAGE THREE)

V.             ACCOUNTS  RECEIVABLE,  (PAGE  FOUR)

TOTAL  ASSETS:

52,300

233,486

341`134

S716`295
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EXHIBIT  ``C"  --CHAPTEF313  STATEMENT

LIST  OF FARM  ASSETS  OF  CRA]G  CALD`VELL

DBA CAT CREEK RANCH
P.  0.  BOX  501

VERNAL,  UTAII   84078

PROPERT`'  DESCRIPTION

H(]usi`,   framc`,   &   1.2   ac.

2   bi`droom.   1   bath

Lind,  3]   acres,  I)asluri-
\.ului`d   at   S700  j'..ac.

B:irn,  Metal,  36  x  48.

Mi.`c.   Bldgs.

Fii.rm  Equipmi`nt:
I   Hollanc]   Ba]cr

1   Hesslon  Swather
1   Hesston  Hat.I  Loadcr
I   Manure  Sprcader
Mobile  gates  &  fences
Misccllancous  Equipmc`nt
Shc`cp  Squeeze  Chute
Co\\'  Squeeze  Chute
FeL`djng  Tanks  &  Troughs
Tractor,  Ford,  1965  Diesel

Farm  Animals:
Bulls,  2,  Sjmenta]
Bulls,  1  Hcreford
HorLses,  5  working

saddle  horses
Horses,  3  Brood  Mares
Horses,  1  Pack  Horse
Horses,  3  colts  &  ponies
32  Purebred  E\\'es,  Suffolk
20  Purebred  Buck  I,ambs
15  Pueebred  Suffolk  Ewe  I,ambs

NAME  OF SECURED      AMT.  OF           PRESENT
CREDITOR.  IF ANY        MORTGAGE    MARKET VAL.

•.::   Pl,g(   10   :::

Utah  Prod.  Credit
Association

Utah  PCA

Utah  PCA

Utah  PCA

Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA

Utah  PCA
Utah  PCA

Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA
Utah  PCA

TOTAL  VALUE,  FARM  EQUIPMENT  &  LIVESTOCK:
(INCLUDING  IiousE,  BARN  &  LAND)

S65,20i                    S 12,00U

3,500
15,00()

5,000
1,00U

5,000
5,000
3,000
4,000
2,000

500

S96.70()



EXHIBIT  '`C"  (continued)

CRAIG  CALDWELL
LIST OF EQUIPMENT
NOVEMBER  30,  1988

VEHICLES  &  EOUIPMENT`  CAT  CREEK  RANCH:

uir`TTAH  couNTy UTAH:

Van,  Chc\'rolet,  198J

Gin  Truck,  1980,  4xl.  1  ton,  \vith

gin   pO]cs

Farm  truck,  dump  t}.pc,  with  rack,
1   ton,   1979

-TOTAL  VALUE  VEH]C`LES,  THIS  LIST:

SERVICE  TRAILERS:

]9S2  Spci`ial   Fifth  Whccl  Trailc`r

1982  Flatbcd  Trailer  \\i[h  tilt  bed

]977  American  Trailer,  stock  trai]cr

1977  Horse  trailcr`  4  horse  carrier

TOTAL  VEHICLES:               S15,500

TOTAL  TRAILERS:                25.000

TOTAL  VALUE:                     $40,500

Mlg.,  Zions,  S5,600     S  7,SOU

NO  Mlg.   Va]uc                    4,OUU

Value                  4`000

SIS,50()

NO  Mtg.  Value              S  3,500

NO  Mtg.  Valui`                   4.50()

NO  Mtg.  Value                 15,000

Value                    2.0(-)0

S25,0()0

::   P08('   1]    ::.



ASSETS

u}-

-  .:#`1

EXHIBIT  ''C"  (continued)

L.  CRAIG  CALDWELL
STATEMENT OF FINANCIAL CONDITION

(DBA  CAT CREEK RANCH)

December  1,  1988

Cash
Miirke[ablc  Securities

4,413,848  AT  .01,/share,  Hiko  Bell  Mining  &  Oil
Water  shares,  irrigat].on  water

Notes  Rccci\.able:
Promissory  Note,  Ja}.  R.  Kirk  &  I,awrence  C.  Caldwcll,  11

V;hiclcs  &  Equipment   (see  accompan}'ing  list)
Li\'cstock  (see  attached  list)
Real  Estate:

Home,  1305  West  Main,  Vernal,  Utah
Ranch,1027  S.1500  E.,  Vernal,  Utah,  30  ac  @  S700/AC.  &

Ranch  House  &   I.0  ac„   ]027  S.1500  E.
House,  250  N.1]00  West,  509Z   interest

TOTAL  ASSETS:

LIABILITIES

Mortgage,  House,  1305  W.Main,  Vernal,  Utah
Crofts  Oil  &  Ashton  Bros.  Bill
Loan,  Production  Credit  Assn.,  Livestock,Ranch  &  Eqpt.
Vernal  aty,  Special  Improvement  Taxes
Income  Tax  payable

TOTAL  LIABILITIES:

EQU|rrv

r\Tet  Worth-L.  Craig  Caldwell  (DBA  Cat  Creek  Ranch)

Total  Liabilities  and  Equity

:::   Page  42  ::,

S345

44,138
10,000

45,000
136,040
16,200

40,000

Steel  Barn                         31,000
12,000

110.0()0

S423,033

28,000
4,606

65,204
12,000
93.503

$203,313

$219,720

$423,033


