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IN  THE   tJNITED   STATES   DISTRICT   COURT   FOB  THE-DISTR--`.   I

CENTRAI.  DIVISION
i.I...i

In  Re:.

AMERlcAN`. cormNIT¥  sERvlcBs ,
INC`. '

Debtor,

AMERlcAN   corm¢uNIT¥   sERvlcEs ,
INC. ,    and   COMMONWEALTH
FINANCIAL  CORPORATION ,

Plainti ffs ,
-VS-

WRIGHT   MARKETING,    INC.,

Defendant.

REMORANDUH  DECISION
END   ORDER

Misc.   No.   88-M-55W

Bankruptcy  No.   86C-01947
(Chapter  11)

Adversary  No.   86PC-0996

r,
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This  matter  is  be.fore  the  court  on  its  own  motion  to
` withdraw  the  reference  of  an  adversary  proceeding  in  the

bankruptcy  case  of  American  Community  Services,   Inc.     The

plaintiffs  in  the  adversary  proceeding  are  American  Community
Services,   Inc.   ("ACSI")   and  C6mmonwealth  Financial  Corporation

("Commonwealth") .     ACSI  is  represented -by  William  Taft  Thu]:'man,

William  Thomas  Thurman  and  .oel  I.  marker.     Commonwealth  is

represented  by  M.   Catherine  Caldwell  and  Danny  C.  Kelly.    Wright

Marketing,  Inc.   (''Wright")   is  the  defendant  in  this  action  and  is

represented  by  Gainer  H.  Waldbillig  and  Stephen  P.  Carponelli.

Plaintiff  ACSI  filed..a  motion  to  withdraw  the  reference



pertaining  to  Adversary  Proceeding  No.   86PC-0996  and  filed  a
memorandum  in  support  of  its  motion  on  ranuary  28,   1988.     On

March  10,   1988,   Cormonwealth  joined  in  that  motion.     The

deferidant  did  not  f ile  a  memorandum  in  opposition  to  the

plaintiffs'  motion,  and  no  party  req`iested .oral  argument  on  the
motion,

The  court  has  carefully  reviewed  the  files  relating  to  -

the  adversary proceeding  and  the  plaintiffs'  motion  and
memorandum  filed  therewith.    Although  the  court  concludes  that

the  plaintiffs'  motion  to  withdraw  the  reference  is  untimely

under  Local  Rule  a-106(2)   of  the  District  Court  Rules  of

Bankruptcy  Practice  and  Procedure,   section  157(d)   of  title  28

permits  a  district  court  to  withdraw  an  adversary  proceeding  from
the  bankruptcy  court  on  its  orm  motion  if  cause  for  with.drawal  is

shown.     On  its  own  motion,  this  court  withdraws  the  reference

regarding  this  adversary  proceeding  from  the  bankruptcy  court  in

accordance  with  this  memorandum  decision  and  order.

Background

On  April  20,   1986,   ACSI  and  Wright  entered  into  an

Asset  Acquisition  Agreement   (the  "Agreement")   wherein  Wright

agreed  to  purchase  certain  assets  ouned  by  ACSI,  including

contracts  with various  social  services  agencies  in  Illinois  arid
Missouri.     Commonwealth  is  a  secured  creditor. of  ACSI  and  holds .

a  security  interest  in  the  contract  obligation  owing  from Wright
to  ACSI,

On  May  7,   1986,  ACSI  filed  for  relief  under  Chapter  11
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of  the  Bankruptcy  Code  and  is  currently  acting  as  a  debtor  in

possession.     On  November  25,   1986,  plaintiffs  ACSI  and

Comonwealth  jointly  filed  a  complaint  against Wright  and
•'  commenced  the  adversary  proceeding  which  is  the  subject  of  the

present  notion.  .  The  complaint  concerns  a  breach  of  contract
dispute  and  seeks  recovery  of  damages  in  the  amount  of  payments

due  and  `c>wing  under  the  Asset  Acquisition  Agreement.-

On  January  28,   1987,  Wright  filed  its  answer  and  made  a

timely  jury  demand.    Thereafter,  the  parties  comenced  discovery.
On  November  19,   1987,   Wright  made  a  motion  requesting  the

bankruptcy  court  to  determine  that  the  proceeding  Was  a  non-core

proceeding.     At  a  hearing  held  on  December  11,   1987,   the

bankruptcy  court  determined  that  the  adversary  proceeding  was  a

non-core  proceeding  pursuant  to  28  U.S.C.157(b) (3) .     Subsequent

to  this  determination,  the  ACSI  filed  a  motion  to  withdraw  the

reference  of  the  proceeding  on  .anuary  28,   1988.     Commonwealth

joined  in  ACSI's  motion  on  March  10,1988.     To  this  date,  Wright

has  not  consented  to  a  f inal  determination  and  entry  of  f inal

judgment  by  the  bankruptcy  court.
Discussion

Congress  redefined  the  jurisdictional  scheme  of  the

federal  bankruptcy  system  in  the  Bankruptcy Amendments  and

Federal  Tudgeship.Act  of  1984   ("the  1984  Amendments")   in  response

to  the  Supreme  Court's  plurality  opinion  in  Northern  Pipeline  Co.
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v.   Marathon  PiDe  Iiine  Co.,   458  U.S.   50   (1982).1    In  Marathon,   the

Supreme  Court  held  that  the  broad  jurisdictional  grant  given  the
bankruptcy  judges  under  28  U.S.C.   §   1471  of  the  1978  Bankruptcy

Reform  Act  was  in violation  of Article  Ill  of  the  Constitution.
Noting  that  the bankruptcy  judges  could .exercise  all  the  ordinary

powers  of  the  district  courts,  including the  power to preside
over  jury  trials,  under  28  U.S.C.   §  1471,  rustice  Brennan

concluded  that  bankruptcy  courts  had been  impemissively  granted
"the  essential  attributes  of  the  judicial  power"  constitutionally

belonging  to  only  Article  Ill  courts.     Marathon,  `458  U.S.   at  87.

Central  to  the  Marathon  decision  is  the  Couft's  view  that  non-.

Article  Ill  bankruptcy  judges  do  not  have  the  authority  to  enter
final  decisions  in  matters  outside  the  core  of  federal  bankruptcy

Power.

The  1984  Amendments  provide  that  the  bankruptcy,court

functions  as  a  non-Article  Ill  unit  of  the  district  court.    28
U.S.C.   §   151.     The  district  court  is  vested  with  original  and

exclusive  jurisdiction  over  all  bankruptcy  cases  and  original

and  concurrent  jurisdiction  over  all  civil  proceedings  arising
under  the  Bankruptcy  Code.     28  U.S.C.   §   1334(a)-(b).

Nevertheless,  the  district  court may  refer bankruptcy  cases  or

proceedings  to  the  bankruptcy  court  in  the  district.    28  U.S.C.

1    Although  the  Supreme  Court  has  since  narrowed  its
interpretation  of  the  Marathon  holding  in  subsequent  decisions,
Congress  created  the  new  jurisdictional  scineme  of  the  1984
Amendments  from  the  plurality  opinion  in  Marathon.    To  interpret
the  1984  Amendments  a  court  must  necessarily  refer  to  the
Marathon  decision.
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§  157(a) .    In the  district  of Utah,  the district  court has  issued
a  General  Order  of  Reference,  dated  ruly  10,   1984,  which  refers

all  bankruptcy  cases  and  proceedings  to the  bankruptcy  court.

S£±e Rule  a-105  of  the  District  Court  Rules  of  Bankruptcy  Practice
and  Procedure.2  .

The  1984  Amendments  divided  bankruptcy  court

jurisdiction  over  civil  proceedings  along  the  lines  suggested  by
the  Marathon  decision.    IIarathon  suggests  that bankruptcy judges

can  fully  adjudicate  only  those  matters  at  the  "core  of  the
federal  bankruptcy  power."    Marathon,   458  U.S.   at  71.     The

matters  at  the  core  of  the  bankruptc]J  power  are  those  directly

pertaining  to  the  administration  of  the  debtor-creditor
relationship.    Ii3    Consequently,  the  1984  Amendments  divided

civil  proceedings  into  ''core  proceedings"4  and  "non-core.

2    Local  Rule  8-105  provides  in  pertinent  part:

(a)    Any  and  all  cases  under  title  11  and
any  and  all  proceedings  arising  in  or  related
to  a  case  under  title  11  are  referred  to  the
bankruptcy  judges  for  the  District  of  Utah,
for  consideration  and  resolution  consistent
with  the  law ....

3    rustice  Brennan  observed  that  the  "restructuring  of
debtor-creditor  relations,  which  is  at  the  core  of the  federal
bankruptcy  power,  must  be  distinguished  from the  adjudication  of
state-created  private  rights."    Haratho_n,  458  U.S.  at  71.

4    In  particular,  core  proceedings  are  those matters  which
arise  in  title  11  cases  or  arise  under  title  11.     28  U.S.C.   §
157(b) (1) .     Core  proceedings  do  not  include  matters  "related''  to
a  case  under  title  11.    Section  157(b) (2)   lists  what  matters  are
included  within  the  scope  of  core  proceedings:

(2)     Core  proceedings  include,  but  are  notlimited to  --
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(A)    matters  concerning  the  administration
of  the  estate;

(a)     allowance  or  disallowance. of  claims
against  the  estate  or  exemptions  from
property  of the estate,  and estipation  ofclaims  or  interests  for the  purposes  of
confirming  a  plan  under  chapter  11,   12,   or  13
of title  11  but not the  liquidation  or
`estination  of  contingent  or unliquidated
personal  injury  tort  or tJrongful death  claimsagainst the  estate  for purposes  of
distribution  in  a  case under title  11;

(C)     counterclaims  by  the  estate  against
persons  filing  claims  against  the  estate;

(D)     orders  in  respect  to  obtaining
credit;

(E)    orders  to  turn  over  property  of  the
estate;

(F)    proceedings  to  detemine,  avoid,  or
recover  preferences ;

(G)    motions  to  terminate,   annul,   or
modify  the  automatic  stay;

(H)     proceedings  to  determine,   avoid,   or
recover  fraudulent.  conveyances ;

(I)    determinations  as  to  the
dischargeability  of particular  debts;

(J)    objections  to  discharges;

(K)    deteminations  of the validity,extent,  or priority of  liens;
(L)     confirmations  of  plans;

(M)     orders  approving  the  use  or  lease  of
property,  including  the  use  of  cashcollateral;

(N)    orders  approving  the  sale  of  property
other  than  property  resulting  from  claims
brought  by  the  estate  against  persons  who
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proceedings.M5    ££e  28  U.S.C.   §  157(b)-(c).     The  amended  Code

permits  bankruptcy  courts  to  enter  final  orders  and  judgments  in
core  proceedings.     28  U.S.C.   §   157(b).     The  bankruptcy  court

cannot  enter  final  orders  relating to  non-core  proceedings,
unless  the  partie;  consent,  but must  Submit  proposed  findings  of

fact  and  conclusions  of  law  to  a  district  court  judge who  will

enter  a  final .order.    At the district  court  level,  the parties
are  entitled to  a  de  novo  review  of  any natters  to which  a  party
has  timely  and  specifically  objected.     28  U.S.C.   §   157(c) (1).

Consistent  with  this'  jurisdictional  scheme,  section

157(d)   of  title  28. enables  the  district  court  to  withdraw  the

have  not  filed  claims  against  the  estate;  and

(0)     other  proceedings  affecting  the
liquidation' of  the  assets  of  the  estate  or
the  adjustment  of  the  debtor-creditor  or  the
equity  security holder  relationship,  except
personal  injury  tort  or wrongful  death
claims .

§£e  a±LEg,1  Collier  on  BankruDtcv  I  3.01[c]   (15th  ed.1987).
5    Non-core  proceedings  include  matters  that  are  not  core

proceedings  but  are  otherwise  related  to  a  case  under  title  11.
28  U.S.C.   §   157(c) (1).     Non-core  or  related  proceedings  include
(1)   causes  of  action  owned  by  the  debtor which  become  property  of
the  estate  pursuant  to  11  U.S.C.  541,  and  (2)   suits  between  third
parties  which  affect  the  administration  of  the  bankruptcy  estate.
1  Collier  on  BankruDtcv  I. 3.01[c][iv]   at  3-25   (15th  ed.1987).
The  Tenth  Circuit  Has  described  related proceedings  as  "those
civil  proceedings  that,  in  the  absence  of  bankruptcy,  could  have
been brought  in  a  district  court  or  state  court.''    In  re  Colorado
EnercTv  SuDDlv,   Inc.,   728   F.2d  1283,1286   (loth  Cir.1984).

Concerning  the present inatter,  a  suit  on  a  prepetition
contract  or  account  receivable  is  not  a matter  at  the  core  of  the
bankruptcy  power.     In  re  Nell,   71  Bankr.   305,   308   (D.  Utah  1987)
(citing  Northern  PiDeline  Co.  v.  Marathon  Pipe  Line  Co.,   458  U.S.
50,   71   (1982)).     Accordingly,  the  bankruptcy  court  determined
that  the  adversary  proceeding was  a  non-core matter.
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reference  of  a  bankruptcy  case  or proceeding  from  the  bankruptcy
court  in  order to  exercise  its  original  jurisdiction  over the
matter.     Section  157(d)  provides  as  follows:

(d)    The  district  court  may withdraw,  in
whole  or  in  part,  any  case .or  proceeding
referred  under  this  Section,  on  its  own
motion  or  on  timely  motion  of  any  party,   for
cause  shown.    The  district  court  shall,  on
timely  motion  of `a party,  so  withdraw  a

::::::!i:: :: #: ;::::e:::;r::n=:r::at
consideration  of  bct€h  title  11  and  other  laws
of  the  United  States  regulating
organizations  or activities  af fecting
interstate  commerce.

Permissive  or mandatory  withdrawal  of  the  reference,  as  described

by  the  statute,   is  available under  subsection  (d)   of  section  157.
Consistent  with  28  U.S.C.  §  157(d) ,   Bankruptcy  Rule  5011(a)

provides  that  a  motion  for  withdrawal  of  a  case  or  proceeding
shall  be  heard  by  the  district  court  after the motion  is  properly
f iled  and  transferred  to  the  district  court  by the  bankruptcy
court . 6

Generally,  motions  to  withdraw  the  reference  of  a

bankruptcy  case  or  proceeding should  be  timely made  in  order  to

avoid  delaying  the  expeditious  administration  of  the  estate.
Section  157(d)  of  title  28  specifically  requires  that motions  to

6    I,ocal_administrative  rules  describe  the  proper  procedure
for  filing motions  to withdraw the  reference  in the  bankruptcy
court.     See  Local  Rule  a-106;   54th  &  HarDer,   et  al.  v.   Southmark
CorD.   et  al.,   No.   C-88-35W   {D.   Utah  Feb.   9,1988)    (Memorandum
Decision  and  Order) .
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withdraw the  reference must be  "timely"  lade  by  a  party.7
Section  157(d)  does  not  expressly  require  that  the  court's  own

motion  be  timely made.    Conceivably,  the  court  could withdraw  the

reference  of  a  case  or  adversary proceeding at  any time  if
"cause"  is  shown.     §±e  White  Motor  Core.  v.   Citibank.  N.A.,   704

F.2d  254,   265   (6th  Cir.1983).     However,   the  courtls  oim  motion

to  withdraw  the  reference  should  be  made  as  promptly  as  possible

in  light  of  the  developments  in  the  bankruptcy  case  or proceeding
and when  no  substantial  prejudice  Will  result  to  any  party.    §£e

7    Local  Rule  a-106(2)   and  (3)   of  the  District  Court  Rules
of  Bankruptcy  Practice  and  Procedure  establish when  a notion  to
withdraw  the  reference  of  an  adversary  proceeding  is  ''timely"
brought  by  a  party.    If  the  movant  is  an  original  plaintiff ,  the
motion  must  be  f iled  within  twenty  days  after  the  proceeding  is
commenced.     Iocal  Rule  8-106(2).     If  the  movant  is  a  defendant,
intervenor  or  added  party,  the motion must  be  filed  within  twenty

:=¥: :f::i::: ::V:::i::: eni::::dR::ea:E:::?:;: a:h:::n]:::Zed
rules  require  movants  to  move  quickly  for  a  withdrawal  of.the
reference  regarding  an  adversary  proceeding  in  order  to  avoid
scheduling  delays  and to  further  the  expeditious  administration
of  the  estate.

inenever  possible,   Local  Rule  a-106(2)   and   (3)   should
be  observed  by  parties  seeking  a  withdrawal  of  the  reference
concerning  an  adversary  proceeding  in  the  interest  of  expediting
the  administration  of  the  estate.    However,  this  court  realizes
that  from  a  practical  standpoint  a party  in .an adversary
proceeding  may  have  to  make  an  untimely  motion  to  withdraw  thereference  in  order  to  encourage  the  district  court  to withdraw
the  reference  on  its  own motion when  developments  in  the
bankruptcy  case  indicate  that such  a inotion  is  appropriate under
the  circumstances.

The  local  rules  do  not  establish when  a  notion  to
withdraw  the  reference  of  a  case  or  other  contested matter  is•'timely.I  made.     Nonetheless,   such  a  notion  should  be  made  when
developments  in  the  bankruptcy  case  indicate  that  a  motion  to
withdraw  the  reference  is  appropriate  and  when  the motion will
not  prejudice  the  nohnoving  parties.     See  e.g.,   Burger  King  Corp.
v.   B-K  of  Kansas,   Inc.,   64   Bankr.   728   (D.   Kan.1986).



e±L  Burcrer  Kina  Core.  v.   B-K  of  Kansas,   Inc.,   64  Bankr.   728   (D.

Kan.   1986) ;  Interconnect  Telephone  Services,   Inc.  v.   r`arren,   59

Bankr.   397   (S.D.N.Y.1986) ;   In  re  Baldwin-United  Cort).,   57  Bankr.

751   (S.D.   Ohio   1985).

ga,u,se  for  Pemissive  Withdrawal  of  the  Reference:
Section  157(a)  of  title  28  permits  a  district  court  to

perinissively  withdraw the  reference  of  a  bankruptcy  case  or

proceeding  t'for  cause  shorn."    What constitutes  "causel'  for
withdrawing  the  reference  is  not  described  in  the  statute,
legislative  history  or  made  clear  under  case  law.

Nevertheless,  the Fifth Circuit has  instructed district
courts,   in  determining  whether  cause .to  withdraw  the  reference

exists,  to  consider  the  goals  of  promoting  uniformity  in

bankruptcy  administration,  reducing  forum  shopping  and  Confusion,

conserving  the  resources  of  debtors  and  creditors,  and  expedit-
ing  the  bankruptcy  process.     Holland  and  America  Ins.   Co.  v.

Succession  of  Rov,   777  F.2d  992,   999   (5th  Cir.1985).     Further-

more,  a  district  court  should  aonsider whether  the  bankruptcy

court  can  hold  a  jury  trial,  keeping  in  mind  that  the  Marathon

decision  defines  the  outer boundary  of the  referred  jurisdiction
of  the  bankruptcy  courts.     Hollan_a,   777  F.2d .at  998-99.

Congress  intended  to  have  bankruptcy  proceedings

adjudicated  in  the  bankruptcy  court  unless  a  Contravening

interest  required withdrawing  the  reference  of  a  bankruptcy  case
or  proceeding.     In  re  DeLorean  Motor  Co._,   49  Bankr.   900,-912

(Bankr.   E.D.  Mich.1985).     To  further  the  goals  of  promoting
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uniformity  in bankruptcy administration,  conserving the  resources
of  creditors  and  debtors,  and  expediting  the  bankruptcy  process,
tthe Utah  District  Cour+ has  generally referred  all  bankruptcy
cases  and  all  proceedings  arising  in  or related  to  a  bankruptcy
case  to  the bankruptcy  judges  in this  district.for  resolution.
Iiocal  Rule  a-105.    Consequently,  cause  to  withdraw  this  reference

will  be  found  in  only  a  narrow  set  of  circumstances.

After  carefully  reviewing  the  Holland  decision  and

other  cases  on  the  subject,  this  court  concludes  that  a

permissive  withdrawal  of  the  reference  from  the  bankruptcy  court
is  generally  appropriate when  the  interest  of  judicial  economy

would  be  served  or  when  a  party  has  a  right  to  a  jury  trial.8    In

any  event,  a  permissive  withdrawal  of  the  reference  is  within  the

sound  discretion  of  the  court  and  predicated  upon  "cause."  shown

on  a  case  by  case  basis.

Concerning  the  present  matter,  the  defendant's  right  to
a  jury  trial  persuades  tbis  court  to withdraw  the  reference  of
this  non-core  adversary  proceeding  from  the  bankruptcy  court.

In  the  adversary  proceeding,  Wright  has  made  a  timely  demand  for

a  jury  and  clearly  has  a  seventh  amendment  right  to  a  jury  trial.
Wright  also  has  not  consented  to  having  the  bankruptcy  court

8    See  aenerallv  In  re  I.andbank  Eauitv  Coro.,  77  Bankr.   44
(E.D.   Va.1987);   Pied  Pier  Casuals,   Inc.   v.   Ins.   Co.   of  State  of
faL±,   72  Bankr.156   (S.D.N.Y.1987);   In  re  Globe  Parcel  Service.
Ip±,   71  Bankr.   323   (E.D.   Pa.1987);  H  &  E  General  Contractors.
Inc.  v.   Kualer-Morris  General  Contractors,   Inc. ,   67  Bankr.   260
(N.D.   Tex.1986);   In  re  Mccormick,   67   Bankr.   838   (D.   Nev.1986);
In  re  Lion  Capital  Grouo,   48  Bankr.   329   (S.D.N.Y.   1985) ;   In  re
Wisconsin  Steel  Coro.,   48  Bankr.   753   (N.D.Ill.1985);   In  re
Proehl,   36  Bankr.   86   (W.D.   Va.1984).
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enter  a  final  judgment.
The  Supreme  Court's  Marathon  decision  suggests  that  it

would `be  an  unconstitutional  delegation  of power  to pemit  a

bankruptcy  judge  to preside  over jury trials  absent  consent  of
the  parties.    Consequently,  it  appears  that  bankruptcy  judges  do
not  have  the  authority  to preside  at  jury trials  in  non-core

proceeding`s  wi.thout  the  consent  of  the  litigants.    In  light  of   .
these  circumstances,  a  withdrawal  of  the  reference  from the
bankruptcy  court  is  proper  in  order to  facilitate  a  jury trial
before  the  district  court.

1.     BankruDtcv  rudaes  Cannot  Preside  Over  Jurv  Trials
in  Non-Core  Proceedinas  Without  Consent  of  the  Litiaants

The  question  of  whether  a  bankruptcy  judge  can  conduct

a  jury  trial  has  been  the  subject  of  considerable  controversy  and
dispute.    Prior  to  Marathon,   it  appeared  that  bankruptcy. judges

had  the  statutory  authority  to  conduct  jury  trials.    After  the
Marathon  decision,  Congress  substantially  modified  the

jurisdictional  scheme  of  the. bankruptcy  system  in  the  1984
Amendments  to  the  Bankruptcy  Code.     In  light  of  the  Marathon

decision  and  these  jurisdictional  modifications,  controve.rsy
surrounding the  jury trial  issue  still  exists.

Before  the  Marathon  decision  in  1982,  sections  1471  and

1480(a)   of  title  28,  promulgated  under  the  1978  Bankruptcy  Reform

Act,  could  be  interpreted  to  extend  to  bankruptcy  judges  the
authority  to  preside  over  jury  trials  a-nd  enter  final  judgments.
Section  1471  provided  in  relevant  part:
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(a)     Except  as  provided  in  subsection  (b)of this  section,  the district courts  Shall
have  original  and  exclusive  jurisdiction  of
all  cases  under title  11.

(b)     Notw.ithstanding  any  Act  of  Congressthat  confers  exclusive  jurisdiction  on  a
.  cou]t  or courts  other than the  di'strict

courts,  the  district  courts  shall  have
original  but  not exclusive  jurisdiction  of
all  civil. proceedings  arising under title  11
or arising  in or related to cases under title
11.

(a)    The  bankruptcy  court  for  the  district  .
in  which  a  case  under  title  11  is  commenced
shall  exercise  all  of  the  jurisdiction
conferred by this  section on the  district
courts .

Section  1480(a)   stated:

Except  as  provided  in  subsection  (b)   of
this  section,  this  chapter  and  title  11  do
not  affect  any  right  to trial  by  jury,  in  a
case  under  title  11  or  in  a  proceeding
arising under title  11  or  arising  in  or
related to  a  case under title  11,  that  is
provided  by  any  statute  in  ef feet  on
September  30,   1979.

Read-  together,  these  pre-Marathon  statutes  gave  a  pervasive  grant

of  Article  Ill  jurisdiction to  the bankruptcy  judges.    Under the
statutes,  it  seemed  that bankruptcy  judges  had  the  authority  to
conduct  jury  trials.

On  June  28,   1982,  the  United  States  Supreme  Court  in

Harath_o_a declared  that  the  broad  jurisdiction  given  the
bankruptcy  judges  under  section  1471  was  in  violatioh  of  Article

Ill  of  the  Constitution.    Writing  for a plurality,  Justice
Brennan  concluded  that  the  1978  Bankruptcy  Reform  Act

unconstitutionally vested  all  the  l'essential  attributes"  of  the
13



judicial  power,  including the power to preside  over  jury trials,
in  the  "adjunct"  bankruptcy  court.    Marathon,  458  U.S.  at  85,   87.

The  obvious  objective  of  the  Marathon  decision tras  to  retract  the

pervasive  grant  of  authority  given the bankruptcy  judges  pursuant
to  28  U.S.C.   §   1471.     Marathon,   458  U.S.   at  84-87.

In  the  confusion  that  followed  the  Marathon  decision,

the  .udicial  Conference  of  the  United  States  drafted  the  Model
Emergericy  Bankruptcy  Rule,  which  in part ,  prohibited  bankruptcy

judges  from  conducting  jury  trials.9    Nevertheless,  the  Supreme
Court,   acting  pursuant  to  its  rulemaking  power,  proposed  new

Bankruptcy  Rule  9015.     Rule  9015  outlined  the  procedures  for  a

jury  trial  in  the  bankruptcy  court.    Proposed  Rule  9015  became
effective  by  operation  of  statutel°  on  August  1,   1983.

Thereafter,   Congress  enacted  the  1984  Amendmeri.ts  to  the

Bankruptcy .Code  €o  remedy  the  jurisdictional  defects  highlighted

by  the  MMarathon  decision.     Under  the  1984  Amendments,  bankruptcy

judges  can  ±ea=  and  determine  only  ''core"  proceedings  arising
under  title  11,  as  referred  by  district  courts.    28  U.S.C.

§   157(a),    (b)(1)    (emphasis  add.ed).     Under  section  157(c)(1),   a

bankruptcy  judge  only  can  ±ga=  a  non-core  proceeding.11    The

district  court must  enter the  f inal  order  after reviewing the

9     SLe£  model  Emergency  Rule   (d) (I) (D)    (West  pamphlet  1983) .

10      28   U.S.C.    §   2075.

11    However,  if  the  parties  consent,  the  bankruptcy  court
can  hear  and  determine  a  non-core  proceeding,  and  thereafter the
parties  can  appeal  the  final  order  to  the  district  court.    28
U.S.C.    §   157(c)(2).

14



bankmptcy  judge's  proposed  findings  and  conclusions  and making  a

±e  novo  review  of  matters  objected  to.     28  U.S.a.   §  157(c) (1).

Unfortunately,  the  1984  Amendments  did  not  expressly  address

whether  bankruptcy  judges  could preside  over  jury  trials.
Nonetheless,   in  August,   1987,  Bankruptcy  Rule  9015  Was

repealed  by  the  Supreme  Court.    The  Supreme  Court  abrogated

Ban]miptey  Rule  9015  because  the  rule  had. been  construed  as

conferring  a  right  to  a  jury  trial  in bankruptcy  6our±s.    Such  a
construction  improperly  enlarged  section  1411  of  title  28,   in

contravention  to  28  U.S.C.   §  2075,  which  requires  that  the  rules
"shall  not  abridge,  enlarge,  or modify  any  Substantive  right."

Section  1411  of  title  28,   added  by  the  1984  Amendments,  preserves

a  right  to  a  jury  trial  for  personal  injury  or wrongful  death
claims,  which  28  U.S.C.   §  157(b) (5)   requires  to  be  tried-in  the

district  court.12    Because  courts  had  construed  Rule  9015  as

conferring  a  right  to  a  jury  trial  on  other matters,  Rule  9015
was  repealed.13    See  oenerallv  Advisory  Cormittee  Note   (1987)   to

/,'

12    The  status  of  section  1480(a)   is  unclear  because  the
1984  Amendments  did  not  include  a  general  repealer  of  the
provisions  of  the  1978  Bankruptcy  Reform Act.    Several  courts
have  held,  however,  that  section  1480(a)   is  no  longer  in  effect.
See,   e.a.,   In  re  Hendon  Pools  of  Michicran,   Inc.,   57  Bankr.   801,
802   (E.D.   Mich.1986);   In  re  Chase  &  Sanborn  CorD.,   55  Bankr.
538,   539   (Bankr.   S.D.   Fla.1985).

13    Presumably,  courts  had  relied  on  Rule  9015  to  authorize
jury  trials  in  core proceedings.    Under traditional  seventhamendment  analysis,  parties  are  not  entitled  to  a  jury trial
concerning matters  which  are  equitable  in  nature.    Because
bankruptcy  courts  are  inherently  courts  of  equity,  core
proceedings,  which  are  equitable  proceedings,  should  be  decided
by  a  bankruptcy  judge.     See  Katchen  v.   Landv,   382  U.S.   323
(1966) ;   I_a___re  Harb_o_u_I,   840   F.2d   1165,1171-78    (4th  .Cir.1988).
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Bankruptcy  Rule  9015.

The  Court's  primary  concern  in  the Marathon  decision

was  that  the  1978  Bankruptcy  Code  enabled  non-Article  Ill

bankruptcy  judges  to  exercise  and  encroach  upc>n  the  judicial

power  reserved  for Article  Ill  courts .when bankruptcy  judges
adjudicated  traditional,  state  common  law  actions.    Harathon,  .458

U.S.-at  84   (Brennan,  J.  plurality  opinion) ;  see  also  458  U.S.   at

89-92  .(Rehnquist ,..,   concurring);  458  U.S.  at  92   (Burger,   C.I.

dissenting)..     The  Supreme  Court  has  since  narrowed  its

interpretation  of  Marathon  to  reflect  this  primary  concern  in

later  decisions.14    Clearly,  Marathon  establishes  that  Congress

may  not  vest  in  a  non-Article  Ill  court  the  power.to  adjudicate,

render  final  judgment,  and  issue  binding  orders  in  a  traditional

contract  action  arising  under  state  law,  without  consent. of  the
litigants.     Thomas  v.   Union  Carbide  ACTricultural  Products  .Co. ,

473   U.S.   568,   584   (1985}    (emphasis   added).

The  Court's  narrow  holding  in  Marathon  confirms  that

bankruptcy  judges  do  not  have  the  authority  to  render  a  final

adjudication  of  a  non-core  proceeding  w-ithout  the  consent  of  the

parties.    However,  if  the  litigants  consent,  it  follows  that  a
bankruptcy  judge  can  preside  over.  a  jury trial  and  request  the

Although  section  1411  of  title  28  may  appear  to
restrict  the  right  to  a  jury trial  to  only personal  injury  and
wrongful  death  actions,  this  provision  cannot .preclude  a  party's
right  to  a  jur.y  trial  as  preserved  by  the  seventh  amendment.
U.S.   Const.   article  VI.

14    See  a.enerallv  gprmodity  Futures  Trading  Cormission  v...
Schor,   478  U.S.   833   (1986) ;   Thomas  v.   Union  Carbide  AQricultural
Products,   Co.,   473  U.S.   568   (1985).

16



clerk to  enter  a  final  judgment  in  a  non-core  proceeding.    In  a

similar narmer,  litigants can consent to  a nagi5trate presiding
over  a  jury  trial  in  a  civil  action pursuant  to  28  U.S.C.

§    636(c)  (1).

Unlike. the  Federal  I(agistrate's  Act,  'however,  Congress

has  not  expressly delegated the power to preside  over  jury  trials
to  bankruptcy  judges  by  statute.    Nevertheless,  28  U.S.C.

§  157(c) (2)   allows  the  parties  to  consent-to  having  the
bankruptcy  court  enter  a  final  order  in  a  non-core  proceeding.

In  re  Nell,   71  Bankr.   305,   309   (D.   Utah  1987).     Several  courts

have  concluded  that  section  157  authorizes  bankruptcy  judges  tc>

preside  over  non-core  jury  trials  with  the  litigants'  consent.
In  re  Mccormick,   67   Bankr.   838,   842   (D.   Nev.1986);   In  re

Crabtree,   55  Bankr.130,133   (Bankr.   E.D.   Tenn.1985);  ±±je

Arnold  Print  Works,   Inc.,   54   Bankr.   562,   569   (Bankr.   Mass.1985);

In  re  Northern  Desion,   Inc.,   53  Bankr.   25,   27   (Bankr.  Vt.1985).

Section  157(c)   is  modeled  after  the  magistrate  system

of  referral.15    By  contrast,  the  Federal  Hagistrate's  Act

expressly  provides  that magistrates  can preside  over  jury  trials
with  the  consent  of  the  parties.     28  U.S.C.   §  636(c)(1).     The

Supreme  Court  has  upheld  the  Federal  Magistrate's  Act  as  a

constitutional  system  of  referral  because  it  is  based  on  the
district  court  retaining  ultimate  control  over  final  decisions.
United  States  v.  Raddatz,   447  U.S.   667   (1980).     In  addition,   ten

15    _|n  re  Nell,   71  Bankr.  at  308  n.3;  see  also  the  remarks
of  Rep.   Kastenmeier  at  130  Cong.   Rec.   H1109   (daily  ed.  March  20,
1984)  .
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circuit  courts  have  ruled that magistrates  can  constitutionally
conduct  jury t:ials  in  civil  actions with the  consent  of the

parties  pursuant  to  28  U.S.C.  .§   636(c).     K.H.C.   Co.,   Inc_.„.vj

Irvina  Trust  Co.,   757  F.2d  752,   755   (6tb  Cir.1985) ;   gLa_riola _v_

ggppmonwealth  :f  Virginia  Department  of  General  Services,   753  F.2d

1281   (4th  Cir.   1985) ;  Fields  v.  Washina±on  HetroDolitan  Area

I.ransit  Autho£`itv,.  743   F.2d  890,   893-95   (D.a.   Cir.   1984) ;   _Ger_aE  -

v.   Lafavette  DisDlav  Fixtures,   Inc.,   742  F.2d  1037,1045   (7th

Cir.   1984) ;   Itehman  .Brothers  Kuhn  Ijoeb,   Inc.   v.   Clark  Oil   &

Refinina  Co.,   739   F.2d  1313,1316   (8th  Cir.1984);   Purvear  v.

Ede's  Ltd.,   731  F.2d  1153,1154   (5th  air.1984);   Collins.v.

Foreman,   729   F.2d  108,120   (2nd  Cir.1984),   Pert.   denied,   469

U.S.   870,105   S.Ct.   218,   83   L.Ed.2d   148   (1984);   Goldstein  v.

Kelleher,   728   F.2d  32,   36   (1st  Cir.1984),   cert.   denied,   469  U.S.

852,105   S.Ct.172,   83   L.Ed.2d   107   (1984);   Pacemaker  Diaanostic

Clinic  of  America,   Inc.   v.   Instromedix,   Inc.,   725  F.2d  537   (9th

Cir.1984)    (en  bane),   cert.   denied,   469  U.S.   824   (1984);   Wharton-

Thomas  v.   United  States,   721  F.2d  922,   925-26.  (3rd  Cir.1983).

Moreover,  a  clear  majority  of  courts  hold  tha.t  the

Constitution  does  not  prohibit  jury  trials  in bankruptcy  courts
if  a  right  to  a  jury  trial  exists.    §ge In  re  Gaildeen
Industries,   Inc.,   59  Bankr.   402,   405-06   (N.D.   Cal.1986);   _In-the

Matter  of  Georae  Woloch  Co.,   49   Bankr.   68,   69-70.  (E.D.   Pa.1985) ;

In  re  OPM  Leasincr  Services,   48   Bankr.   824,   830   (S.D.N.Y.1985);

In  re  Lofroard-Wall.   Inc.,   48  Bankr.   986,   992   (S.D.N.Y.1985);   lE

re  Gibbons  Constr..   Inc.,   46  Bankr.193,194   (E.D.   Ky.1984);  |B
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re  Price-Watson__C_o_._,   66  Bankr.144,159-60   (Bankr.   S.D.   Tex.

1986);   In  re  Rodaers  a  Sons,   Inc.,   48  Bankr.   683,   687   (Bankr.

I.D.   Okla.1985) ;   In  re  River  Transt]ortation  Co.,   35  Bankr.   556

(Bankr.   M.D.   Tenn.198.3).     But  cf.   In  re  Proehl,   36  Bankr.   86,   87

(W.D.   Va.   1984) ;.  In  re  Broun,   56  Bankr.   487,   490   (Bankr.   D.   Hd.

1985);   In  re  American  Enercrv.   Inc.,   50  Bankr.175,181   (Bankr.

D.   N.i.1985).

Nevertheless,  the  second  clause  of the  seventh     -
amendment  prohibits  any  reexamination  of  facts  tried  by La  jury,

except  as  permitted  at  common  law.    The  restrictive  jury  review

provision  of  the  second  clause  of  the  seventh  amendment  must  be
considered  when  reading  28  U.S.C.   §   157.(c) (1) ,   requiring  the

district  court  to  make  a  de  novo  review  of  all  non-core

I  proceedings  heard  by  the  bankruptcy  court.    The  seventh  .inendment

prohibits  the  district  court  from  conducting  a  second  jury trial
and  a  de  novo  review  of  the  jury's  verdict.    It  makes  no

practical  Sense  to  allow  a  bankruptcy  judge  to  conduct  a  jury
trial  in  a  non-core  proceeding  when  the  bankruptcy  judge  lacks

the  ability  to  enter  a  final  judgment.    §eg  28  U.S.a.

§  157(c) (1) .     Consequently,   the  seventh  amendment  and

considerations  of  judicial  economy  require  that  jury  trials  in
non-core  proceedings  be  conducted  in the  district  court unless
the  parties  consent  to  having  the  bankruptcy  court  conduct  a

jury trial  and  enter  a  final  judgment.
After  reviewing  the  Marathon  decision  and  the

jurisdictional  scineme  implemented  by  the  1984  Amendments  in
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response  to  Maratho_a,  this  court  concludes  that  a  bankruptcy

judge  cannot  try  a  jury  case  in  a  non-core  proceeding  absent
consent  by  the  parties.    moreover,  the  seventh  amendment

generally  probibits  the  reexamination  of  a  jury's verdict,  which
could  inadvertently  occur  in  connection  with  a  §e___n_Q±zo  review

pursuant  to  28  U.S.C.   §   157(c) (1).     Consequently,   a-bankruptcy.
•judge  does  not .have  the  authority  to .try  a  jury  case  in  a  non-

core  proceeding wi+bout  the  consent  of  the parties.
Nevertheless,  Harathon  and  section  157(c) (2)   of  title

28  permits  a  bankruptcy  judge  to  try  a  jury  case  in  a  nori-core

proceeding  with  the  litigants'  consent.   .Host  circuit  courts  have
held  that  28  U.S.C.   §  636(c)   of  the  Federal  Magistrate's  Act,

allowing magistrates  to  conduct  jury trials,  is  a  constitutional

provision  provided  that  the  parties  consent  to  a  jury trial
before  a  magistrate.    Because  the  bankruptcy  procedure  regarding

non-core  proceedings  is  modeled  after  the  Federal  Magistrate's

Act,  it  logically  follows  that  bankruptcy  judges  can
constitutionally  conduct  jury  trials  in  non-core  proceedings  with
the .consent  of  the  parties.

2.    Ricint  to  a  Jurv  Trial

Although  a  bankruptcy  judge  does  not  have  the  constitu-

tional  authority  to  conduct  a  jury  trial  in  a  non-core  proceeding
absent  the  parties'  consent,  this  reason  alone  is  not  sufficient.
cause  to  withdraw  the  reference  of  a bankruptcy proceeding.    In

order  to  show  cause  to  withdraw the  reference  a  party  also must
have  the  righc  to  a  jury  trial  and must  not  consent  €o  the
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bankruptcy  judge's  final  adjudication  of  the  matter.
The  right to  a  jury trial  is  a  fundamental  privilege  of

the  American  judicial  system.16    Although  the  framers  of  the

Constitution did not address the right  of trial  by jury  in  civil
cases,  the  First' rudiciary  Act  of  September  24,  1789  provided  for

the  right  of  a  jury  trial  in  civil  cases  at  common  law.    In  1791,
the  Seventh  amendment  was  formally  adopted.

The  seventh  amendment  applies  only  to  the  federal

courtsl7  and  states  as  follows:

In  suits  at  common  law,  where  the  value  in
controversy  shall  exceed  twenty dollars,  the
right  of  trial  by  jury  shall.be preserved  and
no  fact  tried by  a  jury,  shall  be  otherwise
re-examined  in  any  court  of  the  United
States,  than  according  to  the  rules  of  the
common  law.

The  Supreme  Court  has  interpreted  the  seventh  amendment  to

preserve  the  right  to  a  jury  trial  in  any  action  that would  have
customarily  been  brought  before  an  English  law  court.    Tull  v.

United  States,  _ U.S.  _,107  S.C*.1831,1835   (1987).

The  phrase  ''common  law"  as  contained  in  the  seventh

amendment  embraces  all  suits  in  which  legal  rights  are  to  be

determined,  as  distinct  from  suits  in  equity  or  admiralty.
Curtis  v.   Loether,   415  U.S.189,193   (1974).     The  Supreme  Court .

recognizes  that  the  seventh  amendment  extends  beyond  common  law

forms  of  action  existing  in  1791  and  includes  newly  created

16    See  aenerallv  C.  Wright  and A.  Miller,  Federal  Practice
and  Procedure   §   2301   (1971).

17     }¢inneapolis  &  St.   I®uis  R.   Co.   v.   Bonbolis,   241  U.S.   211
(1916)  .   -
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rights  which  would  have  been  enforced  in  a  common  law  suit.    Ii

Under  present  seventh  amendment  analysis,  there  is  less  emphasis

on  whether  a  close  equivalent  to  the  subject  proceeding  existed

in  1791.     Instead,  courts  consider  whether  the  action  involved

rights  and  remedies  "of  the  sort  traditionally  enforced  in  an
action  at  law,  rather  than  in  an  action  in  equity  or  admiralty."
Peraell  v.   Southall  Realtv,   416  U.S.   363,   374-75   (1974).     The

"legal"  character  of  an  issue  is  detemined  by  considering  (1)

the manner  in  which  the  question was  treated  prior  to  the  merger
of  law  and  equity  in  1938;   (2)   the  remedies  sought,   and,   (3)   the

practical  abilities  and  limitations  of  juries.    Ross  v.  Bernhard,
396   U.S.    531,    538   n.|o    (|97o).18

In  the  present  adversary  proceeding,  the  issues

involved  have  a  clear  "legal"  rather  than  "equitable''  cha.racter.

The  pleadings  clearly  indicate  that  the  acti6n  concerns  a
traditional  common  law  action  under  state  law  involving  a  breach

of  contract  dispute.    The plaintiffs  seek  a  legal  remedy  of

damages  from  the  defendants'  alleged  repudiation  of  the  contract.

Consequently,  this  action  seeking  damag-es  for  breach  of  contract

18    However,  the  practical  and  conceptual  difficulties  in
applying  this  test  were  recognized  by  the  dissenting  justices. in
ROss :

The  fact  is,  of  course,  that  ther.e  are,
for  the most  part,  no  such  things  as
inherently  Illegal  issues"  or  inherently"equitable  issues."    There  are  only  factual
issues,  and,   ''like  chameleons  [they]  take
their  color  from  surrounding  circumstances. "

E9LEE,   396  U.S.   at   55o.
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is  legal  in  nature  and €riable by  a  jury.19
Wright  not  only  is  entitled to  a  jury trial  under the

seventh  amendment,  but  also  has  not  consented  to  having  the

bankruptcy  judge  enter  a  final  judgment  regarding  this  adversary

proceeding.    Under  these  circumstances,  the  bankruptcy` court  has
no  authority to  conduct  a  jury  trial  in this  non-core proceed-
ing.    It  is  therefore  appropriate  to withdraw the  reference  of
tthis  non-core  adversary  proceeding  and provide  Wright  a  jury

trial  before  the  district  court.    Northern Pipeline  Construction
Co.   v.   Marathon  Pipe  Line  Co.,   458  U.S.   50   (1982);   U.S.   Const.

amend.   VII;   In  re  Astrocade,   Inc.,   79  Bahkr.   983   (Bankr.   S.D.

Ohio   1987) .

Conclusion

This  court,  on  its  own  motion,  determines  that Cause

exists  to  withdraw  the  reference  concerning  this  adversary

proceeding.    In  particular,  this  court-holds  that  bankruptcy
judges  do  pot  have  the  judicial  power  to  conduct  jury  trials  in
non-core  proceedings  in  Which  the  parties  have  not  consented  to

having  the  bankruptcy  judge  enter  a  final  judgment.    Consequent-

ly,  this  court  concludes  that  it  can withdraw  the .reference

regarding  the  adversary  proceeding  because Wright  has  a  right  to
a  jury  trial  and has  not  consented  to  a  final  determination by
the  bankruptcy  court.

Accordingly,   and  based  upon  good  cause  appearing,

19    9  C.  Wright  and  A.  Miller,   Federal  Practice  and
Procedure,   §   2316  at  77-78   (1971).
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IT  IS  REREBY  ORDERED  that  the  reference  regarding

Adversary  Proceeding  No.   86PC-0996  in  the  bankruptcy  case  of

American  Community  Services,  Inc.  is  withdrawn  to  the  district

court  for  a  final  adjudication.    The  clerk of the  court  is  hereby
ORDERED  to  trams.fer  this  adversary  proceeding  to  the  district

cond..       pated this 4fatry o£ HprL|, T988.`

United  States  District  Judge

Hailed  a  copy  of  the  foregoing  to  the  following  named

counsel  this c±Zf day  of April,  1988.
M.   Catherine  Caldwell,   Esq.
Danny  C.   Kelly,   Esq.
P.   0.   Box   45340
Salt  I.ake  City,  Utah  84145

William  Thomas  Thurman,   Esq.
Joel  T.  Marker,  Esq.
1200  Kennecott  Building
Salt  Lake  City,  Utah  84133

Gainer  M.  Waldbillig,   Esq.
510  Clark  Leaning  Center
175  South  West  Temple
Salt  Lake  City,  Utah  84101

Steven  P.  Carponelli,  Esq.
Suite  2350,   55  West  Monroe  Street
Chicago,   Illinois  60603
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