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CASE   suMmRy

This  case  presents  the  question  of   whether   or   not   a   school

district   is   a   "governmental   unit"   within  the  meaning  of   11  U.S.C.

§   106(a),   and,   if   so,   whether   such   "governmental

to   the   jurisdiction  of   this   court   in   an

is  subject

proceeding

brought   by   the   trustee   under   11   U.S.C.   §§   548(a)(2)   and   550.

FACTS   AND   PROCEDURAL   BACKGROUND

The  trustee   of   the   estates   of   these   jointly   administered
I

Chapter   7   cases   filed   a   complaint  against  the  Boardjof  Trustees
I

of   the  Alpine  School  District,   located   in  Utah  County,,   Utah.     The

complaint   alleges,   as  part  of   its  cause  of  action  under  Sections
I

548(a)(2)l   and   5502   of   the  Bankruptcy  Code,    (I)   that  debtors  made
1

Section   548(a)(2)   provides:

(a)  The  trustee  may  avoid  any  transfer  of  lan
interest  of  the  debtor  in  property,  or  ahy
obligation  incurred  by  the  debtor,  that  was
made or  incurred on or within one year  before
the  date  of  the  filing  of  the  petition,  if
the  debtor  --

®,

(2)(A)    received   less   than   a   reasonably
equivalent   value    in    exchange    for    su,ch
transfer  or  obligation;   and                             I

i

(B)(i)   was.   insolvent  on   the  date   that   su:ch
transfer  was  made   or   such   obligation W,aS



incurred,  or  became  insolvent  as  a result  of
such  transfer  or  obligation;  I

(ii)  was  engaged  in  business,  or was  about  to
engage   in  business   or   a   transaction,   for
which  any property remaining  with  the  debt6r
was   an  unreasonably  small   capital;   or

(iii)  intended  to incur,  or.believed that the
debtor   would   inc.ur,   debts   that   would   be
beyond  the  debtor's  ability  to  pay  as  sut:h
debts  matured.

Section   550  provides:

(a)   Except   as   otherwise   provided   in  this
section,   to  the  extent  that  a  transfer   is
avoided   under   section   544,   545,   547,   548,
549,  or 724(a)  of this  title,  the  trustee may
recover,   for  the  benef it  of  the  estate,  the
property  transferred,   or,   if  the   court   so
orders,   the  value  of  such  property,   from  --

(I)    the   initial   transferee   of   sut:h-
transfer or the entity for whose benef it such
transfer  was  made;   or                                              I

(2)  any  immediate or mediate transferee
of  such  initial  transferee.

(b)  The  trustee may not recover under section
(a)(2)   of   this  section  from  --

(I)  a  transferee  that  takes  for  value,
including   satisfaction  or   securing   ofl  a
present  or  antecedent  debt,   in  good  faith,
and  without  knowledge  of  the  voidability  of
the  tiansfer  avoided;   or

(2)  any  immediate  or mediate  good  faith
transferee  of  such  transferee.
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of   debtors'   petitions,    (3)   that   when   the   gifts   were   made   the

debtors  were   insolvent,   and   (4)   that   the   debto.rs   re'ceived   less

than  a  reasonably  equivalent  value   in  exchange  for  th'e  gifts.   The

trustee   is   seeking   summary   judgment   for   the   recov,ery   of   this

money  on  behalf  of  the  debtors'   estate.

(c)   The   trustee  is  entitled  to  only  a  sing,1e
satisfaction   under   subsection   (a)   of   this
section.

(d) (i)   A   good   faith   transferee   from  whom  the
trustee  may  recover   under   subsection   (a)   'of
this    section   has    a   lien   on   the   property
recovered  to  secure  the  lesser  of  --

(A)   the  cost,   to  such  transferee,   of  any
improvement  made  after  the  transfer,   less  the
amount     of     any    prof it     realized     by     such
transferee  from  such  property;   and

(a)   any   increase   in  value  as  a  result  of
such    improvement,    of    the   property    trans-
f erred .

(2)       In      this      subsection,       'improvemen't'
includes  --

(A)   physical   additions  or  changes  to  the
property  transferred;.

(a)   repairs  to  such  property;                     I

(C)   payment  of   any  tax  on  such  property;

(D)    payment   of   any   debt   secured   by'   a
lien  on  such  property;

(E)   discharge   of   any   lien  against  such
property   that   is   superior   or   equal   to   the
rights  of  the  trustee;   and

(F)     preservation  of  such  property.   .
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The   school   district  filed  a  motion  to  dismiss  the  trustee's

complaint   on   the   ground   that   this   court   lacks   subject   matter

jurisdiction    of    the    civil    proceeding    because    the    Eleventh

Amendment   to   the  United  States  Constitution3   forbids   t.his   or   any

other   federal    court    from   exercising    jurisdiction   over    this

lawsuit.

The   parties   here  have   assumed,   and   therefore  the   court  need

not  consider,   that  Article   I,   Section  8,   Clause   4   (the  bankruptcy
:

clause)   of   the   Constitution  empowers  Congress  to  permit   a  state
:

to   be    sued    under    the   provisions    of    the    federal   !bankruptcy
:

statute,     notwithstanding     the     provisions     of     the     Eleventh

Amendment,   in   cases  where   the   state  consents   to  suit  o[  otherwise

waives   its   sovereign   immunity.

(e)     An     action    or    proceeding    under    this
section    may    not    be     commenced     after     the
earlier  of  --                                                               ,

(i)   one  year   after  the  avoidance  of  the
transfer  on  account   of   which   recovery   under
this  section   is  sought;   and

(2)    the    time    the    case    is    clos;a    o[
dismissed.

The  Eleventh  Amendment  provides   that:

The Judicial power of the United States shall
not  be  construed  to extend  to  any  suit  in  law
or  equity,   commenced  or  prosecuted.against
one   of   the   United   States   by   Citizens   of
another  State,  or  by  Citizens or Subjects  of
any  Foreign  State.
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ISSUES

`  The   pa.rties   have  raised  two  issues   for  determination  by  the
I

court:      (i)   whether  the  defendant   School   district   i:   a   "state"

under   Utah   law   and   within   the  meaning   of   the  Eleventh  Amendment

and   a   "governmental   unit"   within   the  meaning   of  Secti6n   106(c)   of

the   Bankruptcy  Code;   and   (2)   whether  or  not  Congressi  intended   to

sweep   away   the   Eleventh   Amendment   immu.nity   of   a   "state"    in   an
I

action   by   a   trustee   seeking   recovery   under   11   U.S.C.!§   548(a)(2)

and   55o.4                                                                                                                              ,

DISCUSSION

A.      The   Eleventh  Amendment   Issue

The   parties   disagree   on   whether  the  Alpine  School  District

is   to   be   considered   "one   of   the   United   States"   for   Eleventh

Amendment   purposes.      But  because  the   issues  raised   in  this   case

can   be   resolved   with   reference   to   the   Bankruptcy   C.ode   alone,

without   the   necessity   for  constitutional   interpre'tation,   the

court  declines  to  determine  whether  or  not   Congress   intended   to

Cf .   In  re Quern   v.   Jordan,   440.  U.S.   332,   345,   99
L.    Ed.    2d    358    (1979).
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nullify  the  sovereign   immunity  of  the  school  district,   vouchsafed

by  the  Eleventh  Amendment,   in  an  action   by   a   trustee,,  seeking   to

recover  property   under  Sections   548(a)(2)   and   550   of   the   Code.
I

a.      The   Section   106(c) Issue

The   Alpine   School  District   is  a  subdivision  of  the  State  of

Utah  and  a  creature  of  the  Utah  Iiegislature,   pursuant'  to  Article

X   of   the   Utah   Constitution   and   Sections   53-4-i   £±  ££gL=  of   the

Utah   Code   Annotated    (1953,    as   amended).      It   is   fun'ded   by   state

tax   revenues   pursuant   to   Sections   53-7-1   £±  £Lffr     For   these

reasons,   the   court   f inds   that   the  Alpine   School   District  is  a
"governmental   unit"   within  the  meaning   of   Section   lo,6(c)   of   the

Bankruptcy  code.5                                                                                       ,

Since   the   school  district  does  not  assert  any  c`laim  against

the   debtors   in   this   case,11   U.S.C.    §§   106(a)    and   (b)6   do   not

See  ln  re  Harris  v.  Tooele  Count School  District,   471  F.   2d  218
(loth   Cir.1973): In   re   Unif led School   District   No. 480   v,

SoutherlinCir.1978); and  In  re
enying inv-:   Goodworth,   C80-0320A,   order  granting   in  part   and  d

Epperson,   583   F.   2d   1118   (loth

'   motion  for  summary  judgment   (D.   Utah,   June  30,part  defendants
i982) ,  where  a  Utah  school  district  was  found  to  be,a  "state"  on
the  same  grounds.
"(a)   A   governmental   unit   is   deemed   to  have  waived   sovereign
immunity with  respect  to  any  claim  against  such  governmental  unit
that   is  property  of  the  estate  and  that  arose  out  of  the  same
transaction  or  occurrence  out  of  which  such  governmental  unit's
claim  arose.   (b)   There  shall  be  offset  against  an  allowed  claim
or   interest   of   a  governmental   unit   any   claim   against   such
governmental  unit  that  is  property  of  the  estate.':
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apply.      However,11   U.S.C.    §   106(a)7   does   apply   toithis   action

and  can  best  be  understood  in  light  of  its  legislative  history.

islative  HistorLeg of   Section   106(c).      The   1973   Bankruptcy

Bill,   proposed   by   the   Commission   on   the  Bankruptcy  Laws  of   the

United  States,   provided   a  broad  waiver  of  the  so'vereipn   immunity

of  governmental   units:

Section    i-104.        Applicability    of   Act    to
United  States,   States,   and  Subdivisions.     All
provisions   of   this   Act   shall   apply   to   the
United    States    and    to    every    department,
agency,   and   instrumentality  thereof ,   and   to
every   state   and   every   subdivision   thereof
except  where  otherwise  specifically  provided.
This  section   does   not   render   any   branch   or
unit  of  the  government  eligible  for  relief  as
a  petitioner   except   as  provided   in   Chapter
VIII,   or   subject   to  relief  as  a  debtor  upon
an  involuntary  petition.8

The  Commission's  note   to  Section   i-104   stated   that:

This   section,   with  the  exceptions  indicated,
answers    the   question   whether    all    of    the
provisions   of  this  Act  are   intended  to  apply
to  all  subdivisions  and  in§trumentalities   [of
a  state] .9

"(c)  Except  as  provided  in  subsections  (a)  and  (b)  of  the  section
and  notwithstanding  any  assertion  of  sovereign  immunity  --(1)   a
provision  of  this  title  that  contains   'creditor'.,  ;'entity',  or'governmental   unit'   applies  to  governmental   units;   and   (2)   a
determination  by   the   court  of  an   issue  ar.ising  under  such  a
provision  binds  government.al   uni+s."                                 I

I

Report   of   the  Commission  on  the  Bankruptcy  Laws  of  the  United
States,   H.R.   Doc.   No.   93-137,   93   Gong.,   lst  Sess.,  ipt.11   at   10
(1973)

Id.
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However,   when   William   T.    Plumb,    a   tax   consultant   to   the

Commission,    testified   before   the   House   and   Senate   Judiciary

Committees   in   1975   and  1976,   he   expressed   the  following   concerns

about   the   ef f eat   Section   I-104   would   have   on   state   sovereign

immunity:
I

Sections   I-104   and   2-20l(a)(9),L°   when   taken
together,  have  the  ef feet  of  permitting   the
bankrupt  estate  to  sue  the  United  States  or  a
State    in   the   Bankruptcy   Court   to   recover
overpayments   of   taxes.      Today,   it   is  neces-
sary  for   the   estate   to  go   through   the  more
time-consuming   process   of   suing   the   United
States   in  the  District  Court.or  the   Court   of
Claims,   and   suing   the  State   in  whatever   forum
it  provides   for   the   purpose.   Congress   long
ago     submitted     the     Federal     Government!'s
affirmative   claims   for   unpaid   taxes   to   the
jurisdiction  of  the  Bankruptcy  Court   in  order
to   speed    the    closing   of   estates,    and    it
should  not  hesitate  to  do  the  same  concerning
claims   for  overpayments   that   the   Government
happens   to   have  collected  before  bankruptcy.
But    I    raise    for    your    consideration    the
question  whether  Congress,   even  if   it  has  the
power,   should   undertake  to  subject  the  States
to  suits  for  tax  refunds   (or  other  claims)  iin
courts  not  of  their  own  choosing.     It  is  tr:ue
that   Congress   has   long   exercised   its  bahk-
ruptcy    power    to    regulate    the    manner    of

€::ertmh[en±Lrng]::::eacnLdafpmrs±:::t#bt::e:£o::
not  timely  presented,   and  to  discharge   their
tax   debtors.      But   the   State   in   those   silt-
uations   is  the  moving  party,   appearing   in  the
Bankruptcy   Court   in  order  to  share   in  a  fund
of  which  the  federal  power  has  validly   taken
possession,   or  pursuing  a  debtor  who  has  been
freed    of    his    debts    pursuant    to    feder;al
constitutional  power.     In  the  case  of  claims

10
These  two  sections  granted  bankruptcy  courts  jurisdiction  of  all"actions   in  which  the  trustee  or  other  of f icial  under  this  Act
was  a  party  plaintiff  or  defendant".                               I
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against   the   State,   I   suggest   that,   even  if
the   constitutional  power  were  clear  --which
it  is  not  --   a  proper  regard   for   the   inde-
pendence   of   State   governments   may   outweigh
the     desirability     of     providing      in     the
Bankruptcy    Courts    a   possibly   more    speedy
procedure  than  the  States  themselves   proviqe
for  sucri  determinations.11

The  provisions  of  the   1973   Bankruptcy  Bill  were  never  passed

into   law;    instead,   H.R.    8200  was   introduced.   As   reported  by  the

House   Committee   on   the  Judiciary   on   September   8,19'77,   Section  -

106   of   H.R.   8200   provided   that:

(a)     A  governmental   unit   that   files  a  probf
of  claim  under  section  Sol  of  this  title
is    deemed     to    have    waived    sovereign
immunity    with    respect    to    any    claim
against   such   governmental  unit  that   is
property  of   the   estate   and,that   arose
out   of   the   same   transaction   or   occur-
rence   out   of   which    such   governmental
unit's  claim  arose.

(b)     There  shall  be  offset  against  an  allowed
claim  or   interest  of  a  governmental  unit
for  which  such  governmental   unit   f iled'  a
proof  of  claim  or  interest  under  section
501  of  this  title  any  claim  against  su\ch
governmental   unit   that   is  property  pf
the  estate.

11
Hearin s  On  H.R. 31   and  H.R.   32  Before  the Subcomm.   on  Civil  and

Judiciaron  theConsti tutional  Rights of   the  House  Comm.
(1976)   (statementPt.  4'27,2d  Sess,   Ser.  No.Gong . , at  2034-35

:i--viiiliam  I.  jlumb,  Jr.)     {empha§is  in  original).   THearings    on
rovements -in Judicial

94th  Gong.,   lst
L.   Rev.   1469-74

S.   235  and  S.   236  Before the  Subcomm.  on  Im
udiciarMachiner the  Senate  Comm. on  the  J

See  also 88  Harv.Sess.,   Pt.11,
( 1975 )  .

at  806 ( 1975 )  .
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This  provision  was  much  more   limited  than   the   similar   provision

in    the    1973    bill.    Where    the    1973   bill   viaived   the   sovereign

immunity  of  governmental   units   completely  with   respect   to   all

other  provisions  of   that   act,   H.R.   8200  waived   s,overeign   immunity
i

only  when  a  governmental   unit   f iled   a   proof   of   claim,   and   then

only  with  respect  to  compulsory  counter.claims  and  certain  offsets

in   favor   of   estates.]2   Clearly   there   was   concern   in  the  House

12
This   point   was   explained   in   the   House   Report   oh   H.R.   8200:"Section  106  provides  for  a  limited  waiver  of  sovereign  immunity
in   bankruptcy   cases.      Though  Congress   has   the  power  to  waive
sovereign   immunity   for   the   Federal   government   completely   in
bankruptcy  cases,  the policy  followed  here  is designed  to  achieve
approximately  the  same   result   that   would   prevaili  outside   of
bankruptcy.    Congress  does  not,  however,  have  the  power  to  waive
sovereign   immunity  completely  with  respect  to  claims   of   bank-
ruptcy  estate   [sic]   against  a  State,   though  it  may  exercise  its
bankruptcy  power  to  prevent  or  phohibit   [sic]   State  action  that
is  contrary  to  bankruptcy  policy."
"There   is,   however,   a   limited   change   in  the  reshlt   from  the
result  that  would  prevail   in   the   absence   of   bankruptcy;   the
change   is  two-fold  and   is  within  Congress'  power  vi,s-a-vis  both
the  Federal  Government  and  the  States.     First,   the  filing  of  a
proof   of   claim  against  the  estate  by  a  governmental  unit   is  a
waiv.er  by  that  governmental   unit   of   sovereign   immunity   with
respect  to  compulsory  counterclaims,   as  defined   inl  the  Feder.al
Rules  of  Civil  Procedure,   that  is,   counterclaims  arising  out.of
the  same  transaction or occurrence.   The governmental  unit  cannot
receive distribution from the estate without  subjecting  itself  to
any   liability   it  has   to  the  estate  within  the  confines  of  a
compulsory  counterclaim  rule.     Any  other  result  would   be   one-
sided.   The  counterclaim  by  the  estate  against  the  governmental
unit   is  without  limit."                                                             I
"Second,   the   estate  may  offset  against  the  allowed  claim  of  a
governmental  unit,   up  to  the  amount  of  the  governmental  unit's
claim,   any   claim   that   the  debtor,   and   thus   the   estate,   has
against  the  governme'ntal   unit,  without   regard   to  ,whether   the
estate's  claim  arose  out  of  the same  transaction or occurrence  as

I
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about   the   power   of   Congress   to  waive   the  sovereign!  immunity  of

the   states.     Although  Section   106   of   H.R.   8200   was   intended   to

waive   the   sovereign   immunity   of   states  only  in  those   instances

.where   Congress  has  power   to  do   so,   no   attempt  was  mad'e   to   clef ine

the   limits  of  Congress'   power.

Congress   did   not   attempt,   either   in  H.R. S   2266

(the  Senate's   alternative  legislation),]3     to  waive  the  sovereign

immunity   of   states`  in   all   instances.     The   limiting   effect   of

the   government's   claim.      Under   this   provision,I  the   setoff
permitted  is  only  to  the .extent  of  the  governmental  unit's  claim.
No   af f irmative  recovery   is  permitted.     Subsection  (a)   governs
affirmative  recovery. "
"Though  this  subsection  creates  a partial  waiver  of  immunity when
the  governmental  unit  f iles  a  proof  of  claim,   it  does  not  waive
immunity  if  the  debtor  or  trustee,  and  not  the governmental  unit,

proposed   11files  proof  of  `a  governmental   unit's   claim   under
u.S.C.    50|(c)."

identical  to  the  explanation  in  the

13

"This  section  does  not  confer  sovereign  immunity  on  any  govern-
mental   unit  that  does  not   already   have   immunity.`     It   simply
recognizes   any  immunity  that  exists  and  prescribes  the  proper
treatment  6f  claims  by  and   against  that   sovereign."     H.R.   Rep.
No.    95-595,    95th   Cong.,1st   Sess.    317    (1977).

S.   2266,   as  reported  by  the  Senate  Judiciary  Committee,  proposed
a  Section   106   identical   to  Section   106   of   H.R.   8200.      Senate
Report   95-989,    95th   Gong.,    2d   Sess.    29    (1978),    contains   an
explanation  of  Section  106
House  Report:

S  2266  also preserves  sovereign  immunity  for
tax  authorities  by  excepting  government  tax
claims from the preference rules,  under which
creditors   who   receive   payments   from  the
debtor   under   certain   conditions   shortly
before  a bankruptcy petit.ion must  return the
payments  for  orderly  administration  of  the
estate.  Se.nate  Report  95-1106,  95th Cong.  2d
Sess.    6    (1978).
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Section   106   of  H.R.   8200   was   to   allow  the  trustee   to  recover  a

preferential  transfer  "only  if  the  taxing  authority  d+d   not  have

sovereign   immunity   or   had   waived   it   under   proposed   11   U.S.C.

106..14   Taxing   authorities   would   not.be   subject   to'  actions   to

recover  preferential  transfers  unless  they  had   ivaived   sovereign

immunity  by  f iling   a  claim.

The  present   version  of  Section  106(c)   of   the  Bankruptcy  Code

was   first   added   to  the  proposed   compromise   bill   afte'r   H.R.    8200

and   S.    2266   had   been   reported   by   their   respective   House   and

Senate  Committees.     The   floor   statements   of   Congressman   Edwards

and    Senator    Deconcini,    delivered   on   September    28,    1978    and

October   6,1978,   respectively,   explain   this

Section   106(c):

f inal   version   of

Section   106(c)   relating   to  sovereign   immunity
is  new.     The  provision  indicates  that  the  use
of     the     term     "creditor,"      "entity,"     or"governmental  unit"   in  title   11   applies   to
governmental      units      notwithstanding      any
assertion  of  sovereign   immunity   an.d   that   an
order   of   the  court  binds  governmental  units.
The  provision   is   included  to  comply   with   the
requirement    in    case    law   that    an    express
waiver  of  sovereign   immunity   is   required   ln
order    to    be    effective.        Section    106(,a)
codif ies   In   re   Gwilliam,   519   F.   2d   407   (9th
Cir.,1975)' and   In  re  Dol ard,   519   F.   2d   282
(9th   Cir.,1975),   permitting the  bankrLiptcy
court  to .determine  the  amount  and  discharge-
ability   of   tax   liabilities   owing   by   the
debtor  or  the   estate  prior   to  or  during|  a
bankruptcy   case  whether  or   not   the  govern-
mental   unit   to   which   such   taxes   are   owed
f iles   a  proof   of   claim.     Except  as  provided

14
H.R.   Rep.   No.    95-595,   at   373    (1977),     £±±g=±  note   10.



Page   14
83PC-0889

in   sections   106(a)   and   (b),   subsection   (c)    is
not  limited  to  those  issues,   but  permits   the
bankruptcy   court   to   bind   governmental   units
on   other   matters    as    well.        For    example,
section  106(c)   permits  a  trustee  or  debtor   in
possession   to   assert   avoiding   powers   under
title     11     against     a     governmental     unit;•--contrary   language   in  the   House   report   to  H..R.
8200   is   thereby  overruled.15

Further  clarifying  language  appears   in  the  Congressiohal  Record:

Section    547(b)(2)     of    the    House    amendment
adopts   a   provision   contained   in   the   House
bill   and   rejects  an  alternative  contained   in
the  Senate   amendment  relating   to  the   evidence
of  a  preferential  transfer  that  is  payment  of
a  tax   claim  owing  to  a  governmental   unit.     As
provided,      section     106(a)      of     the     House
amendment  overrides   contrary  language   in   the
House     report    with     the     result     that     the
government     is     subjec.t,     to     avoidance     ofI
-I  _   ------ _ .  _  _ _   _

preferential  transfer-s.16

Though    Congressman    Edwards    stated    that    "section    106(c)
i

permits   a   trustee   or  debtor   in   possession   to   asse,rt   avoiding
:

powers   under   title   11   against  a  governmental  unit,",  the  further

clarifying   statement  makes   it   clear   that   the   "avoid'ing   powers"
i

ref erred   to  by  Edwards   only  related  to  "a  preferential  transfer
i

that   is  payment  of   a  tax  claim  owing   to  a  governmental  unit."   The

:::±atnLd°nt::Sweac±tv±e°:Lo°f6(sC:;e::eLrgenf°:::u:a±Styap:::;nttLoy|:::enedxe:e::

necessary   to   include   preference   actions  against  taxing  author-

ities.     But  the  actual   language  of  Section   106(a)

124   Gong.    Rec.    H   11091;    S   17407.

124   Gong.    Rec.    H   11097;    S   17414.

enacted   is
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much    broader    and    subjects    state    governmental    units    to    the

jurisidiction  of  federal  bankruptcy  con.rts   on   any   issue   arising

under   any   Title   11   provision   containing
"entity,"   or   "governmental  unit."17

17

the   terms|"creditor,"

A   discussion   of   Section   106(a)   appears   in  Kennedy,   "Automatic
Stays   Under   the   New   Bankruptcy   I.awl"   12   U.   MICH.   J.   L.   REF..  3,
29:    "Under   the  version  of  section  106   as   it  originally  passed
both  houses  of  Congress,   the  goverrment   could  have   argued  with
considerable  success  that  a  waiver  of  sovereign  imm'unity  by  any
governmental  unit  would  depend  on  the  f iling  of  a  proof  of  claim
or   interest  by  the  unit   involved.     The  section  thus  could  have
been  construed  as  overruling   the  mariy  cases   that  have  held   the
government  suable  under  section  2a(2A)  and  (12)  of  th,e  Bankruptcy
Act  when  the  debtor  seeks  a  determination  of  dischargeability  of
tax  or  other  governmental  claim.    E=;i,  ±±,  Gwilliam  v.  United
States,    519   F.   2d   407    (9th   Cir.1$75);    In   re   Durensky,   377   F.
Supp  798   (N.D.   Tex.1974),   appeal
Cir.1975).      The   courts   have   re

dismissed,   519  F.   2d  1024   (5th
edas immaterial  to  their

jurisdiction  under  the  Bankruptcy Act  that  the  governmental  unit
has  filed  no  proof  of  claim.     Section  106(c)   as  finally  enacted
provides  that  notwithstanding   any  assertion  of  sovereign   immu-
nity,    any   provision   of   Title   11   referring   to   i'creditor,''entity,I   or   'governmental  unit'   aFglies  to  governmental  units,
and   'a  determination  by  the  court  of  an  issue  arising  under  such
provision binds governmental  units.t According to the  legislative
history,   the  purpose  is   'to  comply tfith  the  requirement  in  case
law  that  an  express  waiver  of  sovereign  immunity  is'  required  in
order  to  be  effective. '  Although  more guardedly  drafted,  section
106   comes  close  to  adopting   the   broad   provision   for   general
applicability  of   the   bankruptcy  laws  to  the  federal  or  state
government   that  had  been  recommended  by  the  Commission   on   the
Bankruptcy  Laws.    The  scope  of  a  waiver  of  sover.eign  immunity  is
essentially  a  matter  of  determining  congressional  intent."

i

I

In   a   footnote,   Professor  Kennedy  says  that:      "Section  106(c)
appears  to  make  Title  11   and  deteminations  by  the'  bankruptcy
court   thereunder   fully   applicable  to  every  governmental  unit
insofar  as  it  may  be  acting  or  proceeding  against  the  debtor  or
its  property.     Subsection   (c)   is  subject  to  subsections  (a)   and
(b)  of  section  106,  but  it  is  not  aenarent  how  these,  subsections
limit  the  scope  of  subsection   (c).  Subsection   (a)   is  a  declara-
tion  of  waiver  of  sovereign  immunity  with  respect  to  any  claim
against    a   governmental    unit   the.t   arises   out   pf   the   same

I
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DECISION

As   can  be   seen   from  these   comments   regarding   the legislative

history   and   development   of   Section   106(c),   Cohgress   intended   a

:::aadt'±obnustn°otft°::::r::::;gatc±o°unrt°sft::d::atetshet°!:::e:eter-
'

It   is  the  conclusion  of  this  court  that  the   issue  of  whether

or   not   a   school  district,   found  to  be  a  governmental'unit  within

the   meaning   of   Section   106(c)   of   the  Code,]8     is   subject  to  the

jurisdiction  of  a  federal  bankruptcy  court   depends   upon   whether

those   sections   of   the   Code,   under   which   the  school

being  proceeded  against,   contain  the  terms   "creditor,

or   "governmental   unit."

district  is
"entity,"

In   this   case  the  school  district   is  being  proceeded  against
I

by   a  bankruptcy  trustee   under  the  .provisions  of  Section  548(a)(2)

which  provides  that:

(a)   The   trustee  may  avoid   any  transfer  of  an
interest  of   the  debtor   in  property,   or  any
obligation   incurred   by   the  debtor,   that  was

transaction   or  occurrence   as   that   underlying  a  governmental
unit'.s  claim.     Subsection   (b)   of  section  106  requires  an  offset
against  an  allowed  claim  or   interest  of  a  governmental  unit  of
any  claim  belonging  to  the  estate  against  the  governmental  unit.
The   allowability   of   neither.  the   counterclaim  nor  the  offset
depends  on  the  f iling  of  a  proof  of  claim  by  the  governmental
unit,   as  had  been  required  under  the  earlier  version  of  section
106(a),    (b)    passed   by   the  House   and   Senate."      Id.   at   29-30   n.
120.

See  text  at  note  5,   supr
18
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made  or   incurred  on  or  within  one  year  before
the  date  of   the  f iling  of  the  petition,   if
the  debtor

(2)(A)     received     less     than     a     reasonably
equivalent     value     in     exchange     for     such
transfer  or  obligation;   and

I

(B)(i)   was   insolvent   on   the   date   that   such
transfer   was   made   or   such   obligation   was
incurred,   or  became   insolvent.as   a   result   of
such  transfer  or  obligation;

(ii)   was   engaged   in  business,   or  was   about   to
engage    in   business   or   a   transaction,    for
which   any  property  remaining  with   the   debtor
was   an  unreasonably  small  capital;   or

(iii)   intended  to  incur,   or  believed  that  the
debtor    would    incur,    debts    that    would    be
beyond   the   debtor's   ability   to  pay   as   such
debts  matured.

Section     548(a)(2)     does    not     contain    the    terms     |'creditor,"

"entity,"   or   "governmental   unit."     Therefore,   no  determination  by

this   court  of   issues   arising   under  Section  548(a)(2)   can  bind   the

school   district.19   Moreover,   since   the   application  of  Section

548(a)(2)   is  a  necessary  predicate  to  the  application

19

of   Section

Although  Section  548(a) (I)  uses  the  term  "entity,"  the  trustee  is
not  proceeding  under  that  section.     Even   if   the   trustee  were
proceeding   under   Section   548(a)(I),   however,   iti  is  doubtful
whether  the  use  of  the  term  "entity"   in  Section  548(a)(1)   is   a
use  of  that  term meant  by  Section  106(a)  to  be  a  waiver  of  state
sovereign   immunity.     The  term  "entity"   in  Section   548(a)(i)   is
used  to  describe  creditors  the  debtor  intended  to hi'nder,  delay,
or  defraud  by  making  a  transfer  or  incurring  an  obl,igation.     It

to  the  defendant  in  an  action  under  Sectionis  not  a  reference
548(a)(2).    The  school  district  in  this  case  is  not
which  the  debtor  was  or  became   indebted.

an  entity  to



Page   18
83PC-0889

550,   it   follows  that  Section  550   can  have  no  application   in  this

case,   either.

In   this   case,   the  trustee  argues,   to  the  contrary,
I

that  the

Code    allows    him    to    r,ecover   money    from   a   Utah    state    school
I

district   under   11   U.S.C.   §§   548(a)(2)   and   550.   The   trustee   bases
I

his  position  upon  a  misinterpretation  of   t.he   following   language

found   in   the   floor   statements   of  Congressman  Edwards!and   Senator
i

Deconcini :

[S]ection   106(c)   permits   a  trustee  or  debtor
in  possession  to  assert  avoidi.ng  powers  under
title   11   against   a  governmental   unit.   .    .20i

:

The  trustee  concludes  from  this   statement   that   it   was   Congress'

intent   to   subject   states   to   the   jurisdiction   of   the   federal

bankruptcy  courts   in  any  proceeding  where   the   trustee   exercised
I

any   "avoiding   powers,"   regardless   whether   or   not   the  avoiding

power   provision   of   the   Code   contained    the    term   ,,"creditor,"
"entity,"   or   "governmental  unit."

I

But   the   broad   language   of   the   floor   statements,   quoted
I

above.,   can  be  construed   as  supportive  of  trustee's  argument   only

if   it   is   viewed   in   the   abstract   and   applied   out  of  context  to

enlarge  the  intended  scope  of  the  statute.     The  trust'ee   does   not

consider   the   effect   of   the   qualifying    langu.age immed i ate ly

following  the  quotation  he  cited:

[S]ection   106(a)   permits   a  trustee  or  debtor
in  possession  to  assert  avoiding  powers  under

20
See  text  at  note  15,   s_gpr€.    -
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title   11   against   a   governmental   unit;
t_r a r_y_ language
8200   is   thereby

Con,-

offer#ie# EEP± i9 EiE=
The   overruled   contrary   language   in  the  House  Re.port   t,o  H.R.   8200

was   as   follows:

The    trustee   would    be    able   to   recober
preferential   transfer]   only   if   the   taxi
::dtehr°rp±rtoypo::gLnL°tu.§::.eLSo°6V.e2Zeignimmuni

When  Mssrs.   Edwards   and  Deconcini   said   that   this   "contrary

language"   was   "overruled,"   they  were  speaking  only   in  +he  context
I

of   the   recovery   of   preferential   transfers  under  Section  547(b),

which   contains   the   terms   "creditor,"   "entity,"   or   "governmental
I

I

unit."       11   U.S.C.    §    106(a).       They   meant   only   that    a   trustee

acting  pursuant   to  this  provision  of   the  1978  Code,   would  be  able
i

i

to  recover  preferential   transfers   not  only   from  those  govern-
.

mental   units   that   did   not   have   sovereign   immunityior  that  had

waived   it   (as   had   been   contemplated   under   H.R.    8200),   but   from

eJ2¥ governmen tal ±!j2±±,   regardless   of   its   claim   to   sovereign

immunity.      The   avoidance   powers   of   a  trustee  again:t  a  govern-

mental   unit   were   to   be   limited   to   preferential   transfers   in

Section   547(b)   proceedings  only;   they  were   not  meant   to  extend   to
i

the   recovery  of   fraudulent   conveyances   under   Section   548(a)(2)

See  text   at  note   15,   supra,    [emphasis   added].

H.R.   Rep.   No.   95-595,   at   373   (1977);   ±£±  ±±±B  textiat   note   14,
Supra,                                                                                                                        I
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unless   the   governmental   unit  waived  or  otherwise  was!deprived  of

its  sovereign   immunity.

In  further  asserting  his  argument,   the  trustee  relies  upon  a

number  of  opinions   construing  Section  106(c)   in  lawsuits   brought

under    Section    547(b) the   preference   sectiori.      But,   for   the
i

reasons  explained  below,   these  opinions  are  not  authority  for  the

trustee's  proposition.that   a   governmental   unit   can   be   bound   in

this   court   in   a  proceeding under   Section   548(a) (2) . , The   trustee

cites  Gardner  v.   Commonwealth,

denied,103   S.

685   F.2d   106    (3d   Cir.1982),   cert.

Ct.   580.      In   Gardner,   the   court   concluded   that

Section   106(c)   waived   the   sovereign   immunity   of   the   Commonwealth
I

of  Pennsylvania   in   a   proceeding   brought   under   Section   522.(f).

The   Commonwealth   had   argued   that   because  Section   522(f )   does   not

contain   the  words   "creditor,"   "entity,"   or   "governmental   unit,"

it   could   not  have  been  intended  to  apply  to  the  statas.     But  the

Gardner    court,    calling    this    an    ingenious    but    unpersuasive

argument,   brushed   it   aside   in   reliance   upon  S.   Rep.'No.   95-989,

95th   Gong.,   2d   Sess.    76    (1978)    and   H.R.    Rep.    No.    95-595,    95th

Gong.,1st   Sess.,    362    (1977).      However,    the   cited

these  reports  have  nothing   in  them  to  support  the

holding.   Moreover,

portions  of
Gardner  court's

the  Gardner  court's  reliance  on  In  re  Neavear,

674    F.    2d    1201,1204    (7th   Cir.1982),    was   misplaced   becaus.e
I.Neavear  dealt   only   with   the  waiver  of  the  sov;reign  Immunity  of

the   federal   not   a   state   government. Thus,   Gardner presents  no
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I

persuasive   reasons   for   ignoring   the  plain   languag:  of  Section
•

106 (c)  .

CONCI]USIONS

Section    106(c),    by    its    clear    terms,    binds    the    school

district   only   to   this   court's   determination   of   issues  arising

under  a  provision  of  Title  11  that  contains  the  terms."creditor,"
"entity,"   or   "governmental   unit."      Section   547(b),   because   it

I

contains  the  term  "creditor,"   does  apply  to  any  governmental  unit

regardless   of   its   claim   to   sovereign   immunity,   asi|provided  by

Section   106(a);   Section   548(a)(2)    and   550,   because   they   do   not
1

contain   the   words   "creditor,"   "entity,"   or   "governmental  unit,"
r

cannot  be  so  applied  unless   that   unit  has   waived   its   sovereign

immunity   or   is,   for   other   reasons,   found   to   be   bereft   of   it.

Although   the   trustee   wishes   the   court   to   hold   that   a   state

subdivision,    a   school   district,    can   be   bound   by   a   Title   11

provision   that   does   not   contain   any  of   these   terms,   this   the

court   cannot   do   so   without   presuming   upon   the   domain   of   the

Congress.                                                                                                                    i

For   these   reasons,   this   court   f inds   that  it  has  no  juris-

diction  over  a  governmental  unit  on  a  trustee's  complaint  brought
I

I

pursuant   to   Sections   548(a)(2)   and   550  of   the  Code.   Accordingly,

the   school   district's   motion   to   dismiss   is   granted,    and   the



Page   22
83PC-0889

trustee's  motion  for   summary  judgment   is  denied.     Nothing   in  this
I

decision  addresses  the  merits  of  the  trustee's  c.ause  of  action  if

brought  in  a  court  of  competent  jurisdiction.

DATED   this        rf'. day  of   June,   1984.

BY   THE   COURT:

UNITED   STATES    BANKRUPTCY   JUDGE




