
IN   THE   UNITED   STATES   BANKRUPTCY   COURT

FOR   THE   DISTRICT   OF   UTAH

Inre

TERRY   R.    COOK   and
GAYLE   H.    COOK
dba  Cook  Excavating,

Debtors .

1

Bankruptcy  Case  No.   P3C-00198

PHb!i'5tk¥Of
I

MEMORANDUM   OPINION

Appearances:      Mark   R.   Emmett,   Burton   &   SchiesF,   Salt  Lake
I

City,  Utah,   for   debtors;   George  W.   Pratt,   Greene,   ¢allister   &
I

Nebeker,   Salt  Lake  City,   Utah,   for  Zions  First  National  Bank.
I

I

1

INTRODUCTION

This  case  requires  the   court   to  decide   the  val+e  of   a  car

for   purposes   of   11   U.S.C.   §   1325(a)(5)(B)(ii).1

FACTS   AND   PROCEDURAL   BACKGROUND

On  August   2,   1982,   debtors   bought   a   new   1982   Datsun   200SX
I

from  Washburn  Motor  Company   for   a  cash  price  of   $9,464.00.      Zions
I

First  National  Bank  financed   the  purchase.      Zions   ahd  Washburn

"The  court   shall   conf irm  a  plan   if  --  with  respect  to  each
allowed  secured  claim  provided  for  by  the  plan  --the  value,  as
of  the  effective  date  of  the  plan,  of  property  to bet distributed
under  the  plan  on  account  of  such  claim   is   not   leis   than   the
allowed   amount.  of   such   claim.n                                                  (
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were   operating   under   a   repurchase  agreement  which

if  a  car  buyer   failed   to  pay   Zions,   Zions   could

idea  that

repossess the

car,   deliver   it   to  Washburn,   and  receive  from  Washburn  the  full

unpaid  balance  owing  on  the  contract.
• Debtors -filed   a   petition   for   reli.ef   under  Chapter   13   on

11

January  21,   1983,   five  and  one-half  months  after  buying   the   car.

The   parties   stipulate   that   Zions   holds   a  perfected   security

interest  in  the  car  and  that  at  all  times  relevant  to lthis  matter
I

I

the  debt  owed   to  Zions   exceeded   the   car's  value.              I)
I

0n   September   14,    1983,    the   court   held   a   hearing   on   the

confirmation   of   debtors'   plan,   which   proposes   to

allowed  secured   claim   at   $6,975.00.      The   court   fou

plan   could   be   conf irmed   but   took   under  advisement

the  value  of  the   car.     On  September  26,1983,   the   co

ari   order   conf irming   the   plan  and  provided  for  payme

Guide   average  retail  value2  on  Septembe

fix   Zions'

d  that  the

ie  issue  of

rt  entered

ts  to  Zions

of  not   less   than   $6,975.00.                                                                  I
I

The   evidence   before   the   court  relating  t-o  the  Value  of  the

car   is   summarized   below:                                                                          j;

A::u::'£:4i§82.Cash       Purchase       price       jn
I

(2)   $8,150.00     N.A.D.A.     Of.f icial     Used     C;r

1983,  the  date  of  the   conf irmation  he

N.A.D.A.   average   retail   value   is   defined   to   belthe   "latest
average  retail  values  based  on  actual  sales  reports  from  new  and
used  car  dealers  throughout  the  territory  for which 'the Guide  is
designated.-"                                                                                                          1i
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I

:55:a±asnera,dsj::::fnnatt±uopn:3rds  based  on   Z±onj ,
1

t:)1use64.9
75.00     N.A.D.A.       average       trade-in
on    January    21,    1983,    the    date   pf

f iling  for  relief .

(4)    $6,.9`25.00      N.A.D.A.        average
value  on  September  14,1983,   the   date
confirmation     hearing,      with     adjustme
upwards  by  Zions'   appraiser.5

(5)   The  parties  have  stipulated  that   the   cpr
is  depreciating   at   the  rate  of   $130.00  per
mon:h.                                                                                                       ,I

DISCUSSION                                                  I

The   parties   presented   two   issues   for   decisiqn:      first,

whether   the   car   should   be   valued   as  of  the  date  of:|the  confir-

mation  hearing  or  as  of  the  date  of   filing   and   second,   whether

the  value  of   the  car   for  the  purposes  of   this  hearing  is  best
I

I

reflected   b.y   the   N.A.D.A.    retail   value   on   the   date   of   the

confirmation  hearing,  N.A.D.A.   average  trade-in  value|| on  the  date

of  the  confirmation  hearing,   or  N.A.D.A.   average   trade-in  value

on  the  date  of  f iling.                                                                     I

The  upward  adjustments  were  based  on  the  good  condition  of  the
car,   low  mileage  and  the  fact  that  it  is  a  deluxe  model.

I

N.A-.D.A.   average   trade-in  value  is  defined  to  be,I  the  "latest
average  wholesale  values  based  on  auction   reports;I  and  dealer
wholesale reports throughout the territory for whichl the Guide  is
designated . "

The  appraiser  began  with  the  N.A.D.A.   base   f igure  Pf  $5,650.00
and   added  Sl,275.00 .for  features  and   low  mileage.   I
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I

Valuation  Date.      I   agree  with  Collier's  conclusion  tn.at  in

these   circumstances   the  car   should  be  valued  as  of|or  close  to

the  effective  date  of  the  plan:

The  value  of  the   subject  property  should
determined    as    of    the    date    to    which

`.      valuation    relates.        For    example,   ,if #:
::::raetd±°cnLa:::o°rdpeutr;::::eofthaec::S:enrti°ifL:
13  plan,   the   value   should   be  determined   as
of ,   or  close  to,   the  effective  date  of  the
plan.                                                                                                 )

3    COLLIER   ON   BANKRUPTCY   ||    506.04   at   506-32    (15th   edL    1983).       In
I

this  case  the  effective  date  of  the  plan   is  clef ined  by   the  plan

to  be  the  date  of  confirmation.                                                  (

Collier's   conclusion  is  consistent  with  the  better  reasoned

cases.      See   In   re   Klein,10   B.R.   657   (Bk.   E.D.   N.Y.   |981);

Fulche r,15   B.R.    446    (Bk.   D.   Ran.1981);

Inre

In   re   Jonesl,   5   B.R.   736

(Bk.    E.D.    Va.1980);    Ee_E  ±±±g   i   NORTON   BANKR.    L.    &

at   18   n.I.60    (Supp.    Oct.1983);

(Bk.    M.D.    Fla.1980);

1981);     In

contra  In  re  Ad

C..    §    28.24

2   B.R.    313

In   re  Van   Nort,   9   B.R.   218    (Bkl.   E..D.   Mich.

re   Willis,    6   B.R.    555    (Bk.    N.D.Ill.1980); Inre

Kennedy   Mortgage   Co.,   23   B.R.    466    (Bk.   D.   N.J.1982).1

While   some   flexibility   in   this   rule   may   be   required   to
1

account   for   those   cases   in   which   equity   demands   i   different

valuation   date;   ±££  Bowman   &   Thompson,   .'Secured   C+aims   Under

Sectipn   1325(a)(5)(B):     Collateral  Valuation,   Present  Valuei   and

Adequate    Protection,"    15    IND.    L.    REV.    569,    577-580     (1982);

Norton,   s_gpr_a_; In  re  Penn rich  International, Inc,i    473   F.   2d   417
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(5th   Cir.1973),   in   the   ordinary   Chapter  13   case   in

valuation  of  a  car,  the  date  of  the  conf irmation  heari

the   proper   date    for    fixing    the    car's   valuation.

1325(a)(5)(B)(ii)    requires    the   court    to   compare,

7olving  the

ng  will   be

section

ef fective   date   of   the   plan,   the   value   of   the   deferred   cash

payments  with  the  amount  of  the  allowed   securedf  claim.     This   is

done   at  .the  confirmation  hearing.     As   a  practical  hatter  this

comparison  can  best  be  done  if  the  value  of  the  car  and  the  value

of  the  property  to  be  distributed   under  the  plan  a£¢  set  as  of
I

I

I

the   same   date.     i  Kennedy,   "Cramdowri  of  the  Secured  Creditor
I

Under   Chapter   13   of   the   Bankruptcy   Code,"    1982   ANrty.    SURV.    OF

BANKR.   LAW  253,   258.     Moreover,   in  this   district   creditors   with
.L

liens  on  cars  frequently  seek  and  obtain  orders  requiring  debtors

to  make  monthly  adequate  protection  payments   to   compensate   for

post-f iling  but  pre-confirmation  depreciation.     Using  the  filing
date   as   the  date   for  valuations  under  Section   1325(a)(5)(B)   .would

require  debtois   to  pay   twice   in  such  cases:     once  tQ  compensate
1

for  depreciation  and  again  because  value  would  be  f ix6d  as  of  the
I

'1

date  of  filing.                                                                                        (
I

Method   of   Valuation.     In  this  case,   debtors   and'|Zions  agree

on  one  point:     that  the  court  should  select  a  value|,for  the  car
(

I

which  measures   the   cost   to   the  debtors  of   replacing   it.6    The

See   Debtor's   memorandum,   page  4   ("Another  valuation  standard
;HTch  has  emerged  from the  reported cases  (and  the  standard which
debtor  urges  the  court  to  adop.t)   is  that  of  replacepent  cost  to
the   debtor-.n);    Zions'   memorandum,   page   12   (nTheiappropriate
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parties   disagree,   however,   on   the   evidence   the   cqurt   should
I

accept  as  proof  of  debtors`   replacement  cost.                    I
I

I

Debtors  argue  that  if  they  were  forced  to  replace)  their  car,
I

they  would  probably  do   it   by  purchasing   a   car   froxp  a  private
I

I

party.because,   having   recently   filed  a  Chapter  13  petition,   it

would  be  cliff icult  or  impossible  for  them  to  obtain  the  financing
I

required   to  purchase   a   car   from  a  dealer.     Debtors,   howeve-r,
I

submitted  no  direct  evidence  to  show  what  price   they)would   have
I

to   pay   a   private   party.       Instead,   debtors   argued   that   the
I

N.A.D.A.  wholesale/average  trade-in  value   `'is   representative  of
I

the   amount  debtors  would   be   required  to  pay  in  order  to  obtain
I

I

the  same  vehicle  on  the  open,   private  market."     Debtor's  memo-
1

randum,   page   6.      Debtors  did  not  explain  why  N.A.D.4.   wholesale
I

_

value  represents  the  price  they  would  have  to  pay  on   the  private

market.                                                                                                                                          1).

Zions   argues   that   the   best   evidence  of   the`  piice  debtors
I

i

would  have  to  pay  to  replace  their  present  car  with  a|similar  one
I

is   the  N.A.D.A.   retail   price   as   adjusted   by   Zions|   appraiser.
I

But   Zions   did   not   explain   why   the   court   should   assume   that
I

debtors  would   replace  the  car,   if  required  to  do  !o,   by  pur-
l

chasing   from  a  dealer.                                                                          (
(

`  These   arguments   lead   to   a   conundrum:     even  if i[eplacement
\

cost  is  the  appropriate  approach  to  valuation,   is  replacement

measure  of  value  in  chapter  13  conf irmation  is  the  lyalue  to  the
debtor  of  having  the  use  of  the.property  --what.it  would  cost
the  debtor  .to  replace  it.n).
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cost  best   represented  by  wholesale,  retail,  or  some  other  price?

Fortunately,  however,   the  court  need  not  resolve  that  question.
I

The     purpose     of     collateral     valuation     unde'r     Section

1325(a)(5)(B)(ii)   is  not  to   assure   that   secured   claihants   will
11

receive   urider   the  plan   as  much  money   as   debtors   wo+ld  have  to
I

spend   to   replace   the   collateral.       Instead,    the   purpose   of

collateral    valuation    under    Section   1325(a)(5)(B)(ii)    is    to

:::tee[Cvtesue::::dt::a::::t:s£::cmh]m°osnsey:yo:S[Stusr[enqgu]:::itt,heays:::;
would  receive  if  they  were  permitted  to  sell  the  collateral   in  a

11

commercially   reasonabl€   manner.7     Replacement   cosd   is   not   an
I

a'ppropriate  standard.                                                                           I

This   conclusion   follows    from   House   Report   95T595,    95th

Gong.,   lst  Sess.124   (1977),   which  explained   the   purJose   of   the

valuation  to  be  performed   under  Section  1325(a)(5).     C(ongress  was

concerned   that  because  of  the  threat  of  repossession  debtors

Most  authorities  agree with  this  formulation,  although  there  are
minor differences  in terminology and  approaches  to evidence.   See

S::±±:rErs=€=%;.Kevn.n%dayLke=:::=a;B.°RTa2n6€T(hD°.mcp.sown.'D:I:F=±nj.MEg§E#
37Bi?;.3§37t?Ei.Nri?6.I:i:  ±338) ;  EEAd ams , §_u_PE±; In  re  Crockett,

re  Jones,  supra;
re  Van  Nort,
1981)  ;

S_uP_r_a;
In  re  Klein

Ga.-1981);    C

I`-n--i:-a-=beraiek,   9   b.R.   864   (bk.   D.   Col6=
Eu_PE±; In  re  C |ements ,

are  In  re  Dav
Chapte1n

14   B.R.
11   B.R.   38   (Bk.   N.D.

226    (Bk.   D.   Me.    1981)
r   11   case;    "506(a)    seems   to

envision  an   archetypical   validation  premised   on   a   simulated
I

(trucks   and   tra

:::Vseornsa±b°]ne°:atnhneerc°p]::::Eac]ab±Lnet°£:a€Ee±ncitrhceu::::n:I::#;;C¥
American  Kitchen  Foo-ds,   2  B.C.D.   715   (Bk.   D.   Me.1976)   (Chapter
Xr  case) .   .
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under   former  Chapter  XIII   were   being   required   to  pay in  full

debts  secured  by  collateral  with  a  high  replacement|  cost  but   a

low  resale  value:

Most   often   in   a   consumer   case,    a   secured
creditor  has  a  security  interest   in  property.
tha-t  is  virtually  worthless  to  anyone  but  the
debtor.      The   creditor   obtains   a   security

:f:fhreess,tc::k:::u°tfentsh±e]s:e::d°ro'tshefru;:::::!£
I

effects.       These    items   have   little   or   no
resale  value.     They  do,   however,   have   a  high
replacement    cost.         The    mere    threat    of
repossession   operates   as   pressure   on   the
debtor  to  pay .the  secured  creditor  more  thin
he  would  receive  were   he_  actually   to  repos-
sess  and  sell  the  goods.8

The  valuation  provisions  of  the  proposed   legislation:  were  meant

to  remedy   this  problem  by  requiring  Chapter  13  debtors  to  pay  as
I

I

I

a   secured   claim   only   the   amount   the   secured   creditor   would

receive   upon   repossession   and   sale   of   the   collateral.      The
1

remaining  balance   of   the   claim.would   be   paid   along:  with   other

unsecured    claims.       Thus,    Section   506(a),    at   least    in   this

context,   is  intended  to  place  a  value  on  the  collater'El   equal   to

its  value to  the  creditor:

The   bill   requires   the   court   to   value   the
secured  creditor's   interest.     To  the  extent
of  the  value  of  the  security  interest,  he  Its
treated  as  having  a  secured   claim,   entitled

::u::e:a;de±anccfeu5:suEdeesrstthhea:I::[]unp[aeysmse,n8:
To   the   extent   that   his   claim   against   the
debtor  exceeds  the  value  of  his  collateral,

3±::s°iu[gsha:g±osthLe:ngeurasgoenam]e:Effe°cntss:::nd±oteusren'otcLm°etnpte±%'n:::=£::
appliances,   the  statute  makes  no  distinction  betwteen  types  of
collateral .-



he   is   treated   as   having   an  unsecured  clairty,
and  he  will  receive  payment  along   with  other
general  unsecured  creditors.

H.R.    Rep.    No.    95-595,
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supra.     A  rule  requiring  valuations  under

Section   1325(a)(5)(B)   to  measure   the   replacement   dost  of  coi-
l

lateral  to  the  debtors  would  defeat   the  design  of  Congress  by
1

giving  secured  creditors  leverage  they  were  not  meant 'lto  have.

Zions  argues  that  the  court  must  use   replacemen cost  as   a
1

measure   of   value   in   this  case  because  of  the  following  language
I

I

of   Section   506(a):      "Such   value   shall`be   determinfd   in   light

of   .    .    .   the  proposed   ....   use  of  such  property."     The  proposed

use  in  this  case  is  personal  use  by  the  debtors.     The

determine   the  value  of  the  car   in   light  of   this

i[ court   must

Proposed  use,
I

Zions   argues,   and   because   the   value   to   the   debtqrs   of   this

proposed   use  is  equal  to  the  cost  of  replacing  the  car,  replace-
(

(

ment  cost   is.the  measure  of  value.                                              )
I

This  argument,   however,   is  premised  upon  the  assTmption  that

the  purpose  of  valuations  under  Section   1325(a)(5)(B}(ii)    is   to
(

discover   value   to   the  debtor.     For  the  reasons  explained  above,
•this  assumption  is  not  correct.9

In  unusual   circumstances,   however,   "such  as  where  the  debtor
f iled  bankruptcy  shortly  after  p-urchasing  an  item,  retail  price

::ynb.e]a.n58:Pr°optrh±earteui::tu±aaL]cmferacsuumrset"an°cfesvam]iugeh.t¥£:i:a:€iiEE3

i:g::::::  :;s5:F._m5a2dLe tEE:p:#.ohEg]
E±, .11  B.-R.

Sears, Roebtick   &   Co.   v.
982)    (drapes

3    (Bk..  W.D.   Mo.1980)    (fence).
and  In  re
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Thus,   the   court  must   respectfully  disagree  with

sis,   relied   upon   by   Zions   in  this   case,   ofInre

the  analy-

nolds,   17

B.R.    489    (Bk.    N.D.    Ga.1981).10   In   Reynolds,   Chapter

moved   for   conf irmation  of  their  plan  over   the  obj

claimant   holdi-rig   a   lien   on   their   car.

argued,   among  other  things,   that  the  car`s  value  shou

at  retail  value.     The  court  agreed  with  this  argument

the  following  reasoning:

The .debtors'   plan   is   to  retain  the  vehicl
and  continue  to  use   it   to  maintain  debtors
employment   status   and   for  personal  use  ove
the   life   of   the   plan   as   allowed   under   I
U.S.C.    §    1325(a)(5)(B).      Applying   a   liqui

13  debtors

:;:i:;iw£:€=::i:;'t:iLensrtpaLnYd+a`:¥daonif±|

ion  of   a

claimant

Ld  be   f ixed

based   upon

r
I

::£t££cn]ueedwuosue[:fEEe;:£::]se±satnedntthew±:Eabt±,E
itative  purpose  of  this  Chapter  13  plan.     The
value  of  the  creditor's  claim  under   §   506(a|
is   enhanced   by  the  proposed  continued  use  of
the  property  to  help  maintain  employment   an|d

:::::b¥h:f5i:::ateThtehecodnetb±tn°ures::::f°orfma:fi:
vehicle   by  the  debtor  during  the  period  df
the  proposed  plan  demands  a  rehabilitatidn
value   consistent  with  the  "going  concern"  of
the  Chapter  13  debtor.     The  retention  of   the
vehicle   enables   the   debtors   to   avoid   th\e
necessity  of  replacement  transportation.     The

£::5°ra:dhapvaeymfaodretahec°vneshc±±c°]ues£::h±:£°:h!:
surrendering   it   under   §   1325(a)(5)(C).      In
this  instance,  the  debtors'   proposed   reten-
tion   and   use   of   the   vehicle   pursuant   to   a
Chapter   13   plan   connotes    a   going    concern
value.     Thus,   the   retail,   replacement  cost

10
Zions   also  relies   on   In  re  Miller,   4  B.R.   392   (Bk.  !ls.D.   Calif .

.     In  Miller,  however,  the1980)
retail  or   replaceme

only  reason  the  court  looked  to
nt  cost  to  the  debtor  was  that  the  parties

stipulated  th-at  that  was  the  proper  measure   of  value.     Thus,
Millei's  re-suit  does  not  represent  a  reasoned  analysis.
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standard   is   the  appropriate  measure  of  value
under   §   506(a).

This   reasoning  is  not  persuasive  because  its  underlying  premise,

that  the  purpose  of  the  valuation  to  be  performed  under  Sections
11

1325(a)(5)(B)(ii)    is   to  measure   the   value  of  the  co'ilateral  to

th.e  debtor,   is   not   true.11  Thus,   although  it  is  tru',e  that  ''the

retention   of   the   vehicle   enables   the   debto"rs    to(  avoid   the
necessit;  of  replacement  transportation;"  replacement  |cost  is  not

i

the  proper  measure  of  value.                                                            ,)
I

In   view  of   the   purpose   of   the   valuation   to  be  performed

under  Sections   1325(a)(5)(B)(ii),   where   the   collateral   is   a   car

and   the   secured   claimant  does  not  present  evidence  ¢n  its  usual

11

;::::::::::sprr:o:p:e:r:t:y::i:snts:oam:eo:i:mg::::::Ewn::rna.:a:n:ie::a:.gnooii::1sn:,otngo:e:::
concern  value  may  refer   to  property  which   can  be'sold   for   a
higher  price  as  inventory  of  an  ongoing  business  than  if  sold  by
a  closed  or  closing  business.    This  meaning  is  probably  not  the

:::3±:gdfwnatsenndoetdpbayrtR%yfn:]g=s::::::estehceoncda,rgwoa£Sn:°ctt::e£::5:1::
I

may mean  that  the  debtor  can  use  the  property  to  generate  income
greater  than  the  price  for  which  the  property  could  be  sold.    An
example  of  this  meaning  could  be  tools   used   by   a  hechanic  to
produce  income  greater  than  the  price  which  could  be|obtained  at
a  sale  in  the  used  tool  market.     This  meaning  seems   to  be   the
meaning  intended  by  Reynolds.    Using  this  meaning  when  valuing  a
consumer's  Car,  however,  is  artificial.    It  is  not  the  use  of  the
car  that  generates  income  for  a  Chapter  13  debtor  tyho  uses  the
car  to  drive  to  and  from  work..    It  is  the  services  of  the  debtor

I

;:ieu:ef:in:ad::a:ar:hiu:steu|d:et:oef::t:h?eec::hrea:tEhaf:3fn:e:rra!teehy:is:lea:giiisng::::::::
debtor  derives  benef it  in  having  the  car  because  the  debtor  is
not required to pay for substitute transportation.   while  this  is
true,  it  is  nothing more  than  an  argument  for replace\ment  cost as
the  measure-of .value..
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commercially   reasonable   method   of   selling   cars,   dourts   have
I

presumed  that  the  value  of  the  car  is  the  wholesale  value   shown
I

by   industry   used   car  guides.      See   cases   cited,   ±±±±=±,   note  7.
I

Zions   did   not  present  such  evidence   in  this  case.     Because  Zions
I

I

is. not  a  car  dealer,.  however,   it  is  reasonable  to  presume,   absent
I

evidence   to  the   contrary,12  that  Zions'   usual  method  of  selling

cars   is  to  dealers   at  wholesale.     For  this

f inds   the  value  of   the   car   in   this   case

the   court

1

wholesale/average  trade-in  value  as  of  the  date  of   the   conf ir-
'

I

nation  hearing.                                                                                         I
1'

This   approach  presupposes  a  purely  hypothetical( disposition
I

I

1

of   the   collateral   by   the   secured   claimant.      ThisJ(concept   is
I

explained   in   detail   by   Collier,   ±±±E=±,   at   11506.04[2].     Obvi-
1

ously,    in   this   case   if   Zions   actually   had   the   car,   the   most

commercially   reasonable   thing   to  do  would

rights   under   its   recourse   agreement  with   the  dealer.        Zions
A

I.

would   in   fact   obtain   the   full   unpaid   contract   Pflce.      That

result,   however,   is   not   consistent  with  the  purpose  of  Section
I

I

506(b)..   All  but  one  of  the  cases  which  have  considerEd  the   issue

12
The  holding   in  this  case  does  not  preclude  a  secured  creditor
from presenting evidence on its ordinary,  commercially reasonable
method  of  selling  cars.    The  court  is  aware  that  many  banks  and
automobile financers sell repossessed cars not to dealers,  but to
private  individuals  or  other  persons.    Thus,  in  a. case  where  the
creditor  shows  that  it  ordinarily  sells  cars  to  pa|rties  other
than  dealers,   the   court  will  fix  an  amount  based| on  evidence
showing  the  price  obtainable  at  such  a  sale,   less  Pales  costs,
such  as   advertising.and  commission.                                    t
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have   so   concluded.       In   re   Klein,    20   B.R.    493    (BkL   N.D.    Ill.

1982);    In    re   Clements

Beranek,

'     _Eupra; In   re   Van   Nort

=.\±.p=.a;    In   re   Cooper,   ±.+I.pr_a; In  re  Jones,

In   re   Perskin,    4   C.B.C.    2d   294,    304

lone   case.-holding   to   the   contrary   is

_

'  iui2E±; Inre

a_u_p_r_a.      Compare
I

(Bk.   N.D.   Tex.\1981).      The

•In.  re   Stumbol,    7   B.R.    939

(Bk.   D.   Colo.1981).   Collier  explains  the  majority  view:
I

I

Although  under  the   circumstances   the  hold¢r

:£et3:s=etc±uornedhec]:::]tshna°vter:::3:eidedfuh]a[dyf:

Ef:nmaa]bolreit;ovf:wreacplpoesaersuE:nb:h:o::::::er#:
bankruptcy  court  must  protect  the  holder
secured  claim  only  to  the  extent  of  the v:fL:
6f-his   interest  -in  the  estate's  interest  in
the   subject   I;roperty.       The   court    is   not
required  to  afford  protection  with  respect  to
the   creditor's   contractual   rights   against
third  parties.                                                               (

Collier,   E±±E±=±  at   506-31.      Bowman   and  Thompson  explain  why

was  wrong:

At  f irst  blush, the   Stumbo  court'
appears`to   be   sound   because

s  argument
it  looks  to  the

position  of  the  creditor  upon  foreclosure  and
sale   to  determine   the   amount  of  its  secured
claim ....      Section   1325(a)(5)(B)    is   meaht
to    ensure    that    a    secured    creditor    will
receive   the   equivalent   of   recourse   to   the
collateral    which    was    the    inducement    for
extending  the  loan  to  the  debtor.     In  other
words,    section   1325(a)(5)(B)    protects   the
creditor's  expectations  of  recovery  against

::eond]eybtt°h=  i:b€::  :::n:I:€i€:fa:::. in3:1::a:
these   expectations   are   protected   by  guar-
anteeing   the   creditor   the   amount   he
receive   upon   repossession   and   sale   of
col i ateral .
The    existence   of   a   repurchase
however,  alters  the  creditor's  expe
Though  .the   creditor   still   only   expects

Stumbo
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recover   the  value  of  the  collateral  from  the
debtor,   he   anticipates  additional  recoverly

::€:r:t:h:eE:dt;e:r±a:1:e:x:cetethdhese:%::£da:rtk:e=t,:vha±EC:h:::,|i
:i:s,fap±errmm±::i:gttvhae]ucere:±t:EetocorLe]C::::a:n±tE
his   hands  ±j2£E.pr.otect .h.iF   expectations  clf

=inst  the  debtor.asa

ense  of  the  dealer  --  not  at  the

recovery

Although    the    creditor's    expe.ctations    of
recovery  against  the  dealer  are  admittedly

§§iir::i:?:n'd{§;oP;I;°:s€e:r:tii:o:n[:S:ot:c:;::;:a;i:n::d¥e:a:tLehet#
required  to  tender  the  repurchase  price  to
the  creditor  and  is  subrogated  to  the  rights
of   the  creditor  would  protec-t  the  creditor's
expectations  of  recovery  against  the  dealer
at   the  ex
expense  of the  debtOr,

Bowman  and  Thompson,  Ej±p=±,   at   576-577   (emphasis   in  o+iginal).

Conse uences   of   this  Valuation..     The  court  cohf irmed  this

plan   with   a   minimum   payment   to   Zions,   as   a   secured   claim   of

$6,975.00.     This  opinion  finds  that  the  allowed   amount   of   Zions'

secured   claim   should   be   $6,925.00.      Thus,   the  order  of  confir-
1

Counsel  for  debtors  shall  submit  an  appropriate  !rder.

nation  must  be  modif ied  accordingly.

`DATED   this day  of  March,   1984.

UNITED   STATES   BANKRUPTCY   JUDGE




