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Appearances:      Richard  F.   Bojanowski   and  Peter  J.   Kuhn,   Salt

Lake    City,    Utah,    for    debtors;    Duane   -H.    Gillman,    Boulden    &

Gillman,    Salt    Lake    City,    Utah,    for    the    standing    trustee;

Robert  S.   Horwitz,   Department   of   Justice,   Washington,   D.C.   and

Barbara   Richman,   Assistant   United   States   Attorney,   Salt   Lake

City,  Utah,   for  the  Internal  Revenue  Service.

INTRODUCTION

This  Chapter  13  case  requires   the   court   to  decide   wheth-er

the  Internal  Revenue  Service   (IRS)   violated  the  .automatic  stay  by

its  post-confirmation  retention  of  debtors'   tax  refund   for   a  tax

year  which   began   and   ended   post-petition,   and,   if  so,  whether

sovereign  immunity  shields  the  IRS  from  civil  contempt  liability,

and,    if  .not,   whether   compensator.y   and   coercive   remedies   are

appropr i ate .

]J
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Debtors   f iled   a  petition   for   relief   under   Chapter   13   on

August    17,    1981.        Debtors'    statement    of    affairs    listed    a

$2;58-3`.00   debt   to   the   IRS.      When   the   IRS  ,received   notice   of

debtors'    filing,    it   placed   what   it   Gal.1s   a   "freeze   code"   or
"bankruptcy   contro.1"   on   debtors'   ace.ount   in   the   IRS   computer

system.     A   freeze   code  prevents   the   filing  of   tax   liens,   the

a-ssessment  of.taxes,   the  setoff  of  tax  overpayments   against   tax

liabilities,   and  the  issuance  of  tax  refunds.     After  placing  its

freeze  code  on  debtors'   account,   the  IRS  researched  debtors'   tax

liabilities  and  determined  that  on  the  petition  date  debtors  owed

$1,795.59   in   taxes   and   $645.49   in  penalties   for   the   1979   and   1980

tax  years.

On    January    22,    1982,    the    court   held    a   hearing   on    the

confirmation   of   debtors'    plan,   which   provided   for   priority

payment   of   the   f ull   amount   of   the   IRS  claim.     Although  the  IRS

had  notice  of  the  confirmation  hearing,   it  did  not  appear   at   the

hearing  or  f ile  objections  to  the  confirmation  of  the  plan.     On

February  4,1982,   the  court  entered  an  order  confirming  the  plan.

On   February   10,1982,   the   IRS   filed   a   Sl,795.59   proof  of

claim   for    1979    and    1980    taxes.       Subsequently,    the    IRS    has

received   under  the  plan  full  payment  of  its  claim.     The  payments

were  made   on   January   10,1982    ($711.12),   July   5,1983    (735.72),

and   in   October,1983    ($348.75).
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Debtors  f iled  their  tax  return  for  1982  on  or  shortly  before

April   15,1983.     Their  return   showed   an   overpayment   of   $550.00.

Months   passed   but   no   refund   came.      Finally,   debt6rs  contacted

their  attorney,   who,  on  August  3,   1983,   filed  an  application   for

;n   order   to.  .sh6'w  'cause   against   the   IRS  through  Clark  Holfeltz.,

Carol   roy,   and  Roscoe  I,.   Egger,   Jr.,   IRS  employees.     At   the   time

of  the  application,   the  standing  trustee  had  paid  the  IRS  all  but

$348.00   of    its   claim   but   the    IRS   was   withholding    a   $550.00

refund.      The   next   payment,   approximately  two  months  away,   would

pay  the   IRS  claim  in  full.     The  applicat.ion  requested:

that   the   Internal  Revenue  Service  be  ordered
to  appear  and  show  cause  why  it  should  not  be
held   in   contempt   for   knowingly  violating  11
U.S.C.    §362(a)    and   for   costs   and   attorney
fees   in  bringing   this  Order  to  Show  Cause  and
for   such   other   and   further   relief   as   the
Court   may   deem   just   and   reasonable   in   the
premises.

On  August   31,1983,   the   IRS   filed   its   objection   to  the  appli-

cation  admitting     that   it  had   frozen  debtors'   $550.00   tax   refund

and  arguing  that   it  had  not  violated  any  statute  or  court  order.

On  September  9,   1983,   the  IRS   requested  the  court   to  modify

the   automatic  stay  to  permit  the  IRS  to  of fset  its  claim  against

debtors'   tax  refund.

On   September   20,1983,   the   court   issued   an   order   to  show

cause  against   the   IRS,   finding,   in   a  memorandum  opinion,   that

debtors'   application,   in  addition  to  asking  for  remedies  for  the

alleged  contempt,   implicitly  asked  for  turnover  of  debtors'   tax
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refund.     The  court`set   a  hearing  on  October  5,1983  on  the   issues

of  contemp.t,  attorneys  fees,   costs,   and  turnover,   including   the
•   issue   of   the   right   of   setoff   and   the   right   to.withhold   the

refund.     The  parties  were  permitted  to  file  legal`memoranda  and  a
•stipul.ation  of  f.act.s..

On  October   5,1983,   shortly  before  the  hearing  on  the  'order

to  show  cause,   the.IRS  withdrew   its   motion   for   relief   from  the

automatic   stay.     At   the  hearing,   the  court  received  testimonial

and.  documentary  evidence  and  took  the  matter  under  advisement.   At

the   request  of   the  parties,   post-hearing  memoranda  were  per-

mitted.     The  court  now  issues   this  memorandum  opinion.

WHETHER   THE   IRS   VIOLATED   THE   AtJTOMATIC   STAY

At   the   October    5,    1983    hearing,    Mr.    Clark   Holfeltz,    a

Special   Procedures  Advisor   in   the   Salt   Lake   City   IRS   Off ice,

explained  that  debtors'   refund  had  not  yet   been  paid   because  of

the-freeze   code  placed  on  the   IRS'   computer.     Although   a  $550.00

credit  remains  on  debtors' .IRS  account  and   is  accruing   interest,

the   computer  will  not  issue  a  refund  check  because  of  the  freeze

code .

Mr.   Holfeltz   explained   that   until   August   25,1983,I   the

procedure  followed  by  his  of f ice  was   to  place   a   freeze   code  on

See  note  2, infra,
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the   IRS   computer   upon   rec.eipt   of   a   notice   of   a   bankruptcy

petition.     Notice  to  IRS  employees  would  thereby  be  given  to  stop

all   collection   efforts.     Next,   an  IRS  employee  would  search  the

account  for  tax   liability.     If   the  research  disclosed  no  lia-

bility,,  the.  freeze  would  be  removed.     If  research  disclosed  a  tax

liability,   the  freeze  would  remain  in  place  indef initely.

When   asked   Jnder   what   circumstances   the   freeze   would   be

removed,  ,Mr.   Holfeltz  said  his  office  would  simply  wait   until   it

received   an   inquiry  about  an  unpaid  tax  refund,   then  examine  the

account.     If  the  refund  exceeded  the  amount  of  the  tax  liability,

the   employee  would   initiate  what  the  IRS  calls  a  "manual  refund"
'

procedure.     Apparently,   however,   in   cases   where   the   refund   was

equal   to  or   less   than  the  amount  of  the  tax  liability,   a  manual

refund  would  not  be  requested,   even   in   Chapter   13   cases   with   a

conf irmed   plan.     The  manual  refund  procedure   involves  a  request

for  a  refund  outside  the  normal  automatic  computerized   procedure

for   issuing   refund   checks.   Mr.   Holfeltz   explained   that   while

ideally  `the  time  between  a   request   for   a  manual   refund   and   the

time   a   check   is   issued   is  10  to  15  days,   it  sometimes  takes  much

longer.     At  times  Mr.   Holfeltz  has  had   to   submit   three   requests

because.  the  first  two  have  disappeared.

After  requesting  a  manual  refund,   the   IRS   of f ice   would   ask

its  District  Counsel  to  ask  the  United  States  Attorney  to  file  a

request  for  relief  from  the  automatic  stay  to  permit  an  offset  of
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the   overpayment   and   tax   obligations.      Sometimes,   the   United

States  Attorney  might  not  file  a  request.

In   this   case,   the   tax   refund   reriained   frozen.     No  manual

refund  was   initiated  until  the  Justice  Department,   after  becoming

a-ware   df   the-debtors'   moti6n  for  an  order  to  show  cause.,   ordered

Mr.   Holfeltz  to  release  the   refund.     Because   the   request   for   a

manual  refund  was  made   at   the  end  of  the  IRS'   fiscal  year,   it  was

delayed  because  of  other  business.2

11   U.S.C.   Section   362(a)(6)   provides   that:

Except   as   provided   in  subsection   (b)   of  this
section,   a  petition  filed  under  section   301,
302,   or  303  of  this  title  operates  as  a  stay,
applicable  to  all  entities,  of--

(6)   any   act   to  collect,   assess,   or  recover  a
claim  against   the  debtor   that   arose  before
the  commencement  of   the  case.

In  this  case,   the  prohibition  of  Section   362(a)(6)   was   embodied

in    an   order   contained    in   the-   notice   mailed    to    the   IRS   on

August   31,   1981.      That   order   cautioned   creditors   that   "as   a

On  August  25,   1983,   Mr.   Holfeltz  testified,   the  Salt  Lake  City
IRS  Office  had   a  meeting  with  an  employee  of  the   IRS'   national
office.    This meeting  took place  after debtors  sought  an order to
show  cause  against  the  IRS.     At  the  August  25  meeting,    it   was
decided  that henceforth,  upon receiving  an  inquiry  about  a frozen
tax  refund  owing  to  a  Chapter  13  debtor,   the   IRS   off ice  will
verify  whether  a  plan  has  been  confirmed  and,   if  so,  whether  the
plan   is   Win  good   standing."     the  meaning  of   Win  good   standing"
was  not  detailed,  except  that  it  includes  a  requirement  that  the
debtor  be  current   in  making  plan  payments.     If  a  plan  has  been
confirmed  and   is   "in  good  standing,"   an  IRS  employee  will  then
request  a  manual  refund.     Nothing   in   this   opinion   should   be
construed  to  be  a  finding  that  the  IRS'   new  proc.edure  has  been
approved  by  this  court.
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result   of   the   f iling   of   the  petition,   certain   acts   and  pro-

ceedings   .against   the   debtor   and   his   property   are   stayed   as

provid;a   in   11   U.S.C.   §362(a).`

The   IRS   placed   its   freeze   code   on   the   debtors'   account

sometime    shortl}.after   .August    31,1981.        The    freeze    code,..

although   it  had  `some   benef icial   ef fects  such  as  preventing  the

collection  of  tax.es  through  automatic  of f set  of   tax   refunds   a'nd

overpayments,   prevented  debtors'   refund  from  being  released.     The

freeze  code,   along  with  the  IRS'   policy   of   holding   debtors'   tax   -

refunds   until   they   comp.1ained,   the   time   consuming  chain  of  the

IRS'    administrative   procedures,    and   the   press   of   other   IRS

business,   has   delayed   the  payment   of  debtors'   tax   refund   far

beyond   the   time   when   it   normally   would   have   been   paid.      As   a

result,   debtors  have  been  deprived  of  funds  which  could  have  been

devoted  to  their  Chapter  13  plan  for  the  repayment  of  .creditors.

I   f ind   that   the   IRS'   purpose. in  withholding  debtors'   tax  refund

was   to   collect   or   recover   its   pre-petition   claim   for   unpaid

taxes.      The   automatic   stay  was   in   force   at   the   time   the   IRS

withheld  the  refund,   the  debtors.   plan  to  pay  the  IRS  in  full  had

already   been   confirmed,   and  the  IRS  had  no  setoff  rights  in  the

tax  refuhd.

Setof f  rights  might  have  given  the  IRS  a  colorable  right  to

freeze  debtors'   tax  refund.     Se_e,   e.g., In  re  Car enter,   14   B.R.

405    (Bk.   M.D.   Tenn.1981);   Groschadl,   "'Freezing'   the  Debtor's

Bank  Account:      A  Violation  of   the  Automatic   Stay?"  `,  57   AM.   BANK.
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L.J.    75    (1983)i    11   U.S.C.    §   542(b).      That   issue,   however,   need

not  be  dec.idea   ih  this  case   because   here   the   IRS   had   no   setof f

rights.

On  the  date  of  debtors'   filing,   August  17,   1981,   the  IRS  had

no .righ.t  to  credit  overpayments   of   1982   taxes   against   debtors'   .  -

tax  debts  under  26  U.S.C.   Section  6402(a)   or  other  applicable  law

because  on  that  date  no  overpayment  existed.     Even  though  a  right

to   setof f   1982   tax   overpay.ments  would  have  arisen  under  Section

64-02(a)   absent.  bankruptcy,   that  right  never   came   into   existence

because   of   the.   automatic   stay   and   the   order   conf irming   the

debtors'    plan.      11   U.S.C.   §§   362(a) and   1327.      See   In  re  Wilson,

29    B.R.    54    (Bk.    W.D.    Ark.1982)     ("[Section   6402(a)]    has   been

rendered   inapplicable   in   bankruptcy  by   the   Bankruptcy   Code   of

1978 . „ ) i In   re   Alexander,   31   B.R.    389,   391    (Bk.   S.D.   Ohio   1983)

(Even   if   the   IRS   has   a  right.of  setoff  at  the  time  the  petition

is  filed,   that  right  is  barred   by  the   confirmation  of   a  plan).

See  also, United   States   v..  Norton,   717   F.   2d   767   (3d   Cir.1983).

Although   11   U.S.C.   §   553(a)   provides   t.hat  Title   11   "does   not

affect  any  right  of  a  creditor  to  offset   a  mutual   debt  owing   Py

such  creditor  to  the  debtor  that  arose  before  the  commencement  of

the   case   .    .    .   against   a   claim  of   such   creditor   against   the

debtor   that   arose  before  the  commencement `of  the  case,"  Section

553(a)   does  not  apply  to  this   case.     While   the   IRS   had   a   claim

against   the  debtors   that   arose   before   the   commencement  of  the.
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case,   the   1982   tax   refund  was  not  a  debt  owed  to  the  debtors  at

the  commencement  of  the  case.3

Because   the   IRS   had   no   setoff   rights,   its  placement   and

retention   of   a      signal   on   its   computer   which`   prevented   the

i;suance  `bf  `.de.btors'    refund   check   was   an   act   to   .collect   or

recover  the  IRS'   pre-petition  tax  claim  prohibited   by   11   U.S.C.

§  .362'(a)(6).4   The   IRS   points  to  the  benefits  of   its   freeze  code

in  halting  the  collection  of   taxes.     The   court   agrees   that   the

freeze   code  has   some   beneficial   aspects.     But   on  the  facts  of

this  case,   the  freeze  code  went  too  far,.  namely,   by  attempting  to

hold   the   refund   for   collection   in   the   absence   of   a   right   of

setoff .     Thus,   holding  the  refund  for  collection  was   also  an   act

to   collect   or   recover   a   debt   within   the   meaning   of   Section

362(a)(6).   The   IRS   argues  that,   absent   the   freeze   code,   the   IRS

computer   automatically  would  have  applied  the  1982  tax  refund  to

the  Ore-petition  tax  debt  and   that  therefore  the   freeze  code,

instead  of   ca-using  a  violation  of  the  stay,   actually  prevented  a

violation  of  the  stay.     This   argument   is   not  persuasive.     If   a

For  the  same  reasons,  Section  362(a) (7)  has  no  relevance  to  this
case.    That  section  applies  only  to  the  setoff  Qf  a  debt  owing  to
the  debtor  that  arose  before  the  commencement  of  the  case.   Thus,
it  is  not  necessary  to  address  the  IRS'  argument  that  its  freeze
was  not  a  setoff   in  violation  of  Section  362(a)(7).

This   act  was   similar   to  placing   a   continuing  garnishment  on
debtors'   future  income.     The  failure  of  a  creditor  to  remove  a
continuing   garnishment   after   the   automatic   stay   has  become

•     In  reeffective-has  been  held  to  violate  the  automatic  stay
Elder,12   B.R.    491    (Bk.   M.D.   -Ga.1981).
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computer   can  be   told   to  hold  and  offset  a  tax  refund,   it  can  be

told  to  release   a  tax   refund.     In   this   case   the  plan  had   been

confirmed   even   before   the  debtor§'   1982   tax   return  was  filed.

Surely,   once   a   plan   had   been   confirmed,    the   `IRS   could   have
•ca'nc.eled   the   c6mputer's   hold   oh   debtors'   tax   refund  and  could

have  ordered  the  computer  not  to  make  a  setoff .

WHETHER  THE   IRs   my   BE   HEI.D   IN   clvlL   CONTEMPT

FOR   VIOI.ATIONS   OF   THE   AUTOMATIC   STAY

The   IRS   argues   that   the   court   may   not   hold   it   in   civil

contempt   because   of   the   doctrine  of  sovereign  immunity.

States   v, Norton,

United

i_u_Pr_a,   reserved   jLidgment  on   sovereign   immunity

in  a  case   involving  a  criminal  contempt  Sanction  against  the  IRS.

In re    Newlin,    10    B.C.D.    1415 (E.D.    Pa.1983),   held   that   the

doctrine   of   sovereign   immunity   insulates  the  IRS   from  c.riminal

contempt   sanctions.      Because   this   case    involves   only   civil

contempt,   neither  case  supports  the  argument  of  .the  IRS  that  the

doctrine  of  sovereign  immunity  bars  this   court   from  holding   the

IRS   in   contempt   for   violations   of   the   automatic   stay.

Hammett,    28   B.R.

Inre

1012    (D.C.    E.D.   Pa.    1983)    raised   but  did   not

decide  the  issue  with  respect  to  civil  contempt.

Section  106(c)   of  Title  11,   U.S.C.,   is  an  express   waiver  of

sovereign   immunity  with   respect   to  the  determination  by   this

court  of  any  issues  arising  under  any  provision  of .Title   11   that
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contains   the  term  "creditor.,"   "entity,"  or  "governmental  unit."5

This   case  `raises   issues  .under   11  U.S.C.   §   362(a),   which   contains

prohibitions   of   certain   acts   by   "all   entities."      The   term
"entity"   includes  governmental   units.     11  U.S.C.   §   101(14).      The

term.  "gov-erninental    unit"    includes    a   departm,ent,    agency,.  or

instrumentality  of  the  United  States.     11   U.S.C.   §   101(21).   Thus,

the   determination   by   this   court   of   any   issues   involving   the

violatior}  of  Section  362(a)   or   of .the   order   of   this   court  made

under  that  section  binds  the  IRS  notwithstanding  any  assertion  of

sovereign   immunity.

The   legislative  history  of  11  U.S.C.   §   362(a)   supports  this

Conclusion.      House  Report  No.   95-595,   95th   Gong.,1st   Sess.    342

(1977)    and   Senate   Report   No.    95-989,    95th   Cong.,    2d   Sess.    51

(1978),   explained   that:

With   respect   to   stays   issued   under  .other
powers    [such   as   those   granted   by   Section
105],   or   the   application   of   the   automatic
stay,   to  governmental   actiohs,   this   section
[Section    362(a)]     and    the    other    sections
mentioned   are      intended   to   be   an   express
waiver   of   sovereign   immunity  of  the  Federal
Government .

The   IRS,    like   other   creditors,    is   subject   to   this   court's

exercise  of  its  civil  contempt  powers   to  enforce   the   automatic

Section  106(c)   provides,   in  pertinent  part,   that:     "[n]otwith-
standing  any  assertion of  sovereign  immunity--(i)  a  provision of
this  title  that  contains  ''creditor",  "entity",  or  "governmental
unit"  applies  to  governmental  units;   and   (2)   a  determination  by
the  court  of  an  issue  arising  such  a provision binds governmental
units , "
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stay.     Cf . United  States  v. Wh i t i n Pool s , Inc.,I   103   S.   Ct.    2309,

2315    (198.3)    ("The   [Internal   Revenue]   Service   is   bound   by   §542(a)

to  the  same  extent  as  any  other  seoured  creditor.").

•   WHETHER   COMPENSATORY   REMEDIES   FOR   CIVII.   CONTEMPT

ARE   APPROPRIATE   IN   THIS   CASE

Violations  of   the   automatic   stay,   and   thus   of   the   order

en.tered   in   this   case,   may  be   addressed   under   11  U.S.C.   §   105(a)

which  authorizes   the   issuance  of   "any  o.rder,   process,   or  judgment

that   is  necessary  or  appropriate. to  carry  out  the  provisions  of

this  title,"   and   28  U.S.C.   §   1481  which   confers   the   "powers   of   a

court   of   equity,   law   and   admiralty"   on   this   court.     A  compre-

hensive  explanation  of  the  contempt  powers  of  this  court  is  found

in   In   re   Reed,11   B.R.   258   (Bk.   D.   Utah   1981).6

This   is   a  proceeding   involving  civil  not  criminal  contempt

because   its  purpose  is  to  enforce  compliance   with   the   automatic
-stay   and   an  order  of   this  court  and  to  coTnpensate  for  losses  or

damages   sustained   by   reason   of   noncompliance.

Jacksonville

See   Mccomb   v.

Paper   Co.,   336   U.S.187,191   (1949).  .   The   purpose   of

Some  courts have questioned the jurisdiction of bankruptcy courtsline  Constructioner Northern Pito exercise  contempt powers  af t
Co.   v.   Marathon  Pi

Pe
0    (1982). This  court,

cise  of  the  jurisdiction of  the
e   I-ine   Co.,   458   U.S.

r,  is  assihoweve sting  in  the  exer
United  States  District  Court  for  this  di
Craft  Press,

strict.    See  In  re Color
Ltd.,    27   B.R.    962    (D.C.   D.   Utah   1983).
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this  proceeding   is   not   to  punish   the   IRS   by   a  f ine  or  impris-

onment   of   any  of   its   employes.     §£±  BiEfi §upr a   at   266.      The

sanctions   sought   here   against   the   IRS   are   "not   punitive   but

remedial."    Id.    at    267.       The   proceeding    was   `held    under    the

assumption   that .only   civil  contempt  was  at  stake.     No  notice  of   .

criminal  contempt  as  required   by   law  was   given.     The   fact   that

debtors  sought  a  contempt  citation  believing  they  were  denied  the

statutory   relie.f   to  which   they  were   entitled   under   11   U.S.C.

§   362(a)   indicates  the  civil  nature  of  the  contempt.

The  disobedience,   in  civil   contempt,   need   not   be   willful.

E±,  ±  at  268.     The  United  States  Supreme  Court  has  held
that   "the   absence  of  willfulness  does   n.ot   relieve   f ron  civil

contempt ....     Since  the  purpose   is   remedial,   it  matters   not

with   what   intent   the   defendant   did   the   prohibited   act.      The

decree  was  not  fashioned  so  as  to  grant  or  withhold   its   benef its

dependent  on  the  state  of .mind  of  respondents.     It  laid  on  them  a

duty  to  obey  specified  provisions   of   the   statute.     An   act  does

not   cease   to   be   a   violation   of   a   law   and   of   a   decree   merely

because   it   may  have  been  done   innocently." Mccomb,   s a   at   191

(referring  to  violations  of  a  decree  enjoining  violations  of  the

Fair  Labor  Standards   Act).     The   principle   of   law   announced   in

Mccomb applies.  with  equal   force  to  the  injunction  of  the  auto-

matic   stay   imposed   by  Section   362(a)   and  to  the  court's  order.

Thus,   notwithstanding   the   alleged   good   faith  of   the   IRS,   the
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court   f inds   that   the   IRS   acted   in   contempt  of  its  order  and  of

the  automatic  stay.

Having   found   a   civil   contempt,   the  court  may  award   compen-

sation  to  the  debtors.  Actual   loss  measures   compensatory   f ines

for  ci+il  contempt.    8±±±. supra  at  276.     Attorneys  fees  may  be  a

part  of   the  compensation.    ±1.    §££

v.Su

also  Allied  Materials  Cor

erior   Products  Co.,   620   F.   2d   22.4   at   227   (loth  Cir.1980).

In   addition,   the   court  may  order   the   IRS   to  pay  debtors  their

I;82  tax  refund  forthwith.

The   IRS   argues   that   contempt  sanctions  are  not  appropriate

because  the  IRS  was  confused  by  ambiguity   in  the  case   law  on   the

issue  of  retention  of  tax  overpayments,   relying  in  part

States  v.   Norton, E-, and In  re  Hammett,   s

on  United

a.     Thus,   the  IRS

argues,   neither   the   automatic  stay  nor  the  court's  order  mailed

to  the   IRS  on  August   31,1981.was  a  clear   and   definite   order,   a

prerequisite  to  a  finding  of  contempt.     Neither  case  supports  the

position  taken  by  the  IRS   in  this  case.

In  Norton,   it  was  held  that  criminal  contempt  sanctions  were

not  appropriate  against  the  IRS  because:

Whether   the   retention   of   tax   overpayments
constitutes   a   setof f   in   violation   of   the
automatic    stay    is    a    much    litigated    and
controversial   question.       Inasmuch   as   the
answer  to  that  question  was  unclear   at   the
time   the    tax   refund   was   withheld   by   the
Government,   we  believe   that   the   IRS  did   not
have  f air  warning  that   its  retention  of  the
funds  was  per  se  a  violation  of  the  automatic
s t ay .
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however,  does  not  support  the  IRS'

arguments   in  this   case.     First,

civil  contempt  sanctions.

Norton   involved   criminal   not

Second,  Norton  involved  a  violation  of

Section   362(a)(7).      This   case   involves   a   violation  of  Section

3'62(a)(6).~.   M6re6v€r,   the   IRS   arguably   had   set6ff   rights   under

Section   553   in   Norton.      No   such   rights   exist   in   this   case.

Finally, Norton   squarely  holds   that   the  IRS   is  bound,   under  11

U.S.C.   §   1327,   by   a  confirmed  plan  .and   its  payment   schedule.      717

F.   2d   at   774.

In   re   Hammett likewise   provides   no   support   for   the   IRS'

position  in  this  case. Hammett   said:

[T]here   is   a   conflict      in   the   bankruptcy
courts  as  to  whether  the  IRS  has  the  right  to
retain   a   tax   refund  pending  the  outcome  of  a
petition  for  relief  from  the  automatic  stay.
In   light   of   this   conflict,  we  conclude  that
the   government's   argument   was   not   without
substance    and    was    not    based    on    a   wholly
specious  reading  of  the  statute.      [citations
omitted] .     As  a  result,   we  find  that  the  IRS
was   not   motivated   by   an   intent   other   than
that.of   lawfully  setting  off  the  $211.00  tax
credit.     The  debtor  had   f ailed   to  carry  his
burden   of   showing  bad  faith  or  gross  miscon-
duct  by   the   government.      Such   a   showing   is
necessary   for   an   award   of   attorney's   fees
under  general  equitable  principles.

28   B.R.   at   1018.      Even   if  Hammett   correctly  states  the  law,   it

does   not   apply  here. In  Hammett the  tax  refund-in  question  was

for   the   year   in   which   the  debtor's  petition  was   filed,   thus

giving  the  IRS  at  least  a  colorable  argument  that  some  portion  of

the  pre-petition  refund  was  subject  to  a  right  of  set  off .     Here,



Page   16
8lA-02636

the  tax  ref und  is  wholly  post-petition. In  HaTnmett,   the   IRS   had

petitioned  the  court   for  relief  from  the  stay  before  the  alleg-
edly   c.ontemptuous   retention  of  debtor's  tax  refund.7    Here,   the

IRS  made  no  prior  request  for  relief  from  the  stay.

Norton and.HamTnett   refer   to   conflicting   case   law  on   the

question   of   the   retention   by   the   IRS   o.f   the   tax   refunds   of

Chapter  13  debtors.     While   there   is   divergent   case   law  on   the

general   issue  of  the  IRS'   retention  of  overpaid  taxes,   not  one  of .

the  published  opinions  to  date  supports  the  IRS'  position  in  this

case.      In   no  published   opinion   has   any   court   approved  £E  pB£±

f acto  the post-conf irn`ation  retention  of   a  tax   refund  arising

The  district  court's  opi nion  in  Hammett  is  unclear  on  the  basis
the  IRS  acted  contemp-

tuously.    At  some  points  in  the  opinion,  it  appears  that  the  IRS
was  held  in  contemp.t  solely  for  the  filing  a  complaint  seeking

;::s±eenftefdr3;tthhies::;g:i[F:h:3h:r.Rt.bea:a:£r]u4pt(c';TE:u:tu-eat:::3
its  discretion  in  awarding  attorney's  fees  against  the  IRS  in  an
action  to  quash  the  government's  complaint  for  failure  to  comply

¥5::f*:h:u::gt:fBra::driu;taccycup§re°scetdhuere].Rns"of¥n#ui8t:;:ic:?
since the government  f iled  a complaint to  lift  the  automatic  stay
after  the  d.ebtor's  Chapter  13  plan had  been  confirmed.") ;  28  B.R.

for  the  bankruptcy  court's  finding  that

("The   debtof   concludes   .   .   .   that   the   filing   of   aat 1017
complaint  .   .   .  amounts  to  'unlawful  tactics'  by  the  IRS.    These
tactics,   according  to  the  debtor,  are  punishable  by  an  award  of
counsel  fees  against  the government.")   Elsewhere  in  the opinion,
however,   it   appears   that   the   IRS  was  held   in   contempt   for
retaining  the  debtor's  tax  refund.    See  28  B.R.  at  1019  ("[I]t  is
uncontroverted  that  the  IRS  had  actuTErknowledge  of  the debtor's
filing  .   .   .  and  of  the  applicability  of  the  stay  provisions  at
the  time  it  retained  the  debtor's  tax  refund.   We must determine,
therefore,   whether   the   agency's rior  attempt  to  lif t  the
automatic  stay  distinguishes  this  case  from
the  debtor.")

those  relied  on  by
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from  a  post-petition  tax  year.8  See  In  re  Hurry,   15  B.R.   325   (Bk.

E.D.    Ark.1981);

|981 ) i

In   re   I.awrence,    19   B.R.    627    (Bk.    E.D.    Ark.

In    re   Wilson,    29   B.R.    54    (Bk.    W.D.    Ark.1982);

ngealey,16    B.R.    800    (Bk.    E.D.    Pa.L1982);

839    (Bk.    E-.D.  .Pa.1982);

1982)  ; In   re   Hackne

Inre

In   re  Holcomb,   18   B.R.

In   re   Harris,   19      B.R.   624   (Bk.   E.D.  `Pa.

20   B.R.158    (Bk.    D.    Idaho   1982);

Powers,    28   B.R.    86    (Bk.   E.D.   Pa.1983);

Inre

In   re   Alexander,'31   B.R.

389    (Bk.   S.D.   Oh.io   1983).      In   each   of   the  published   Chapter   13

opinions,  the  tax  refund  in  question  arose  either  from  a  tax  year

which   ended  before  the  f iling  of  the  petition  or  from  a  tax  year

which  began  before  the  f iling  of  the  petition  and  ended  after  the

f iling  of   the  petition.     Thus,   the  IRS'  position  in  this  case  is

without  support   in  the  case  law.     Ambiguities   in  the   case   law  on

the   right   to  withhold,   post-confirmation  in  a  Chapter  13  case,

tax  refunds  from  a  tax  year  which  begins   and   ends   post-petition

simply  do   not   exist.     For   these   reasons  the  IRS'   argument  that

there   was   no   clear   and   clef inite   ord.er   in   this   case   must   be

rejected.

Some  courts  have,  by  standing  order,  permitted  the  IRS  to  setoff

=d::.623:tax  refunds  against  tax  debts. See  In  re  Norton,
make  such

One  court  entered  such  an  order  on  February  28,1983.    See  InT¥e
625  n.   7.    Other  courts  have  declined  to

Internal  Revenue  Service  Liabilit ies  and  Refunds   in  Chapter  13
Order,1983).      ThatProce ings,    10   B.C.D.

however,  wa
1440    (M.D.    Tenn.

18,1983  because  the  court  found  that
it  conflicted  with  several  bankruptcy  statutes.    In  re  Internal_,            ,    _  __     ,  +     -___  __  _      -_ _-_         1 A     -    11er  13   ProChapt

s  revoked  on  May

Revenue  Service  Liabilities   in
811    (M.D. Tenn.1983).
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The    provisions    of    11    U.S.C.     Section    1327(a)    make    t.he

violation   of   the   stay   in   this   case   more   egregious   than   it

otherwise  might  have  been.     Section  1327(a)   provides  that:

The  provisions  of  a   conf irmed  plan  bind   the
debtor   and   each  creditor,   whether  or  not  the  .
claim  of  su.ch  creditor  is  provided  for,by  the
plan,   and  whether  or  not   such   creditor  has
objected   to,   has   accepted,   or  has   rejected
the  plan.

After  the  February  4,   1982  confirmation  of  debtors'   plan,   the  IRS

was  bound  by  the  payment   schedule   proposed   by   the   plan.      After

confirmation,   when  the   debtors'   1982. tax  return  was  filed,   the

IRS  had  no  right  to  withhold  debtors'   tax  refund.     Thus,   even   if

the   "bad   f aith"   or   "gross  misconduct"   test  announced  by Hammett

is   good   law,   the   wholly  unjustif led   actions  of  the  IRS   in  this

case  support  an  inference  of  gross  misconduct.     Debtors  have  made

the  payments  required  by  their  plan.     "To  allow  the  IRS  to  retain

their  overpayment  as  extra  security  on  the  debt  would   seriously

compromise   the   powers   of  the   Bankruptcy  Court,   the  capacity  of

debtors  to  rehabilitate,  and  the  equitable  distribution  that   the

Bankruptcy  Code   is  designed  to  foster."

E± at  774.9

United  States  v.   Norton,

It`may  be  that  the  IRS,  on  these  facts,  could  be  held  in  contempt
of  the  court's  order  confirming  debtors'   plan.     Indeed,   the
evidence  seems  clearly  to  support  such  a  finding.    Nevertheless,
because  the  order  to  Show  cause  in  this  matter  related  solely  to
violations  of  the  automatic  Stay,   as  a  matter  of  fairness  the
issue of  contempt of  the  order  of  conf irmation  sho.uld  be  left  for
another  day.
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WHICH   COERCIVE   AND   COMPENSATORY   REMEDIES

ARE   APPROPRIATE   IN   THIS   CASE

The   IRS   should  .be   required   to   release   the   remainder   of

debtors'   tax   refund  with   interest  as  provided  b'y  law.     .Moreover;

the  IRS  should   be   ordered   to   compensate  `debtors   for   costs   and

attorneys   fees   incurred   by   the   debtors   in   their   attempt   to

c6nvince`  the   IRS'to.return   what   should   not   have   been   withheld.

These   costs   and   fees   are   losses   or   damages   sustained   by  ,the

debtors  by  reason  of  the.IRS'   noncompliance   with   the   automatic

stay  and  the  order  of  this  court.

On   the   issue  of  the  measure  of  costs  and  fees  in  this  case,

some   background   is   necessary.      Debtors'    order   to   show   cause

against   the   IRS   in   this   case   was   issued  simultaneously  with  an

order  to  show  cause  against  the  IRS  and  an  agency  of  the  State  of

Utah   in   three   other   cases.     The  hearing  held   in  this  matter  and

the  briefs  filed  with  the  court  addressed  all  four  of  the  cases.

Debtors   in  all  four  of  the  cases  employed  the  same  attorney.     The

attorney   f iled   an  af f idavit  which  covered   all   four   cases   and

itemized   the  work  performed  but  did  not  divide  the  tine  or  costs

between  the  four  cases.     The  total  time   spent  was   28   hours,   for

which   the   attorney   requests   a   fee   of   $1,995.00.     Costs   total
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$37.12.     Debtors  prevailed  in  three  of  the  cases  but  lost  in  the

fourth  cas.e.10   .

Based   upon   a  review  of   the  files  in  all  four  matters  and  a

comparison  of  the  files  with  the   aff idavit  of  the   attorney,   it

appears   that  the  attorney's  time  was  equally  di,vided  between  the. -

four  cases.     Because  of  the   small   amount  `of   costs   involved,'  an

equal   apportionmen.t   of   costs   seems   appropriate.     Therefore,   in'

each  case  in  which  the  debtors  prevailed,   the  IRS  or  the  State  of

Utah,   as  the  case  may  be,   should  be  required  to  pay  one-fourth  of

the  Sl,995.00   in  fees  and  one-fourth  of  the  $37.12   in  costs.   This

case   is   one   in  which  debtors  prevailed.     Thus,   the  IRS  should  be

required  to  pay  to  debtors  the  sum  of  $478.75   in  fees  and  the  sum

of  $9.28   in  costs.

An  order  is  entered  with  this  opinion.

DATED  this  jL[~ day  of  January,1984.

BY   THE   COURT:

GLEN   E.    CLARK
UNITED   STATES   BANKRbpTCY   JUDGE

Bankr.  No.   83C-01156See  In  re  Richard  Mark  Ashb

10
Opinions  in  two  of  the  four  cases  are  issued  simultaneously  with
this  opinion.
and   Ifi  re  JackTT d   Vickie   Warden,   Ba

ued  On
nkr. No.    82C-03089.      An

opinion in  the
In  re  David

fourth  case  was  iss
Paul   and  Penelo

December`  12,1983.     See
e  A.   Johnson Bankr.   80A-02416.




