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OF THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

Rental Electronics v. SSC B78-00516

Security Interest: failure to perfect in

proper state

Twelves v. PCA, et. al., B77-00062

Mason v. PCA, et., al. B77-00063

Security Interest: sufficiency of.descrip-

tion

Styler v. Schauf B78-00655

Reclamation

Assoc. Commercial Corp. v. Green B78-00342 (1 B.R.

82)

Security Interest: perfection of motor

vehicle lien

Harris v. FECU B79-00020

Security Interest: perfection

Kuehne v. Huff B78-00672 (1 B.R. 354)

Nondischargeability: standard of proof under

§ 17(a)(2) of the Act

v

Neve Welch Ent. v. Twelves B79-00467

Negotiability, Tender



1980
1/11/80

1/18/80
2/12/80
3/31/80

5/16/80

6/2/80

6/3/80

6/12/80

6/23/80

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)
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Thomsen v. Davies B78-00723

Nondischargeability: false pretenses

Jacovoni, et. al B79-01214 (2 B.R. 256)

Chapter 13: good faith

Robinson v. Durando B78-00324, 325

Transfer of motor vehicle title

Dickey v. Neal B78-00526 (3 B.R. 330)

Nondischargeability: fraud

Child v. Nilsson B76-00633

Nondischargeability: untimely amendment of
schedules to include omitted creditor

Rushton v. Evans Chrysler-Plymouth, et. al.

B78-01291 (4 B.R. 364)

Styler v. USECU B79-00603

Security Interest: "equitable" liens on
motor vehicles

Burkehart v. Polychronis B79-00032

Nondischargeability: willful and malicious
conduct

Rushton v. Adams B79-00107

Preferences

Cole Associates v. Howes Jewelers, et. al.

Abstention, Dismissal, Venue




7/2/80 (17)

7/10/60
7/10/80
7/14/80

7/17/80

7/30/80

8/7/80

8/19/80

9/16/80

9/26/80

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)

(26)
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Tunex v. Harrington B79-00272

In Personam Jurisdiction, Service of Process

Fisher v. Smith B78-00739

Venue

Kesler v. Wilkins, et. al. B76-00837

Turnover
Hoskins B79-00074
Nondischargeability, Automatic Stay: alimony

Barker v. Stacey B78-00307, 308

Summary Jurisdiction: buyer's interest in
real estate contract

Patio Springs B78-00008 (6 B.R. 428)

Extension of real property redemption period
under § 11(c) of the Act

Warner v. Warner B78-00046 (5 B.R. 434)

Long v. Long 79M-01597, 80PM-0024

Modification of divorce decree

Cutler v. Tebbs B79-00965

Res Judicata, Nondischargeability

Ingersoll-Rand v. Hyland, et. al. B79-00327

Assessment and Collection of Post-petition
Taxes

purando v. Heaps B78-00743, 744

Fraudulent Transfer: elements of action

et et



9/26/80

10/3/80

10/4/80

10/10/80

10/24/80

1981
1/8/81

1/26/81

1/29/81

(27)

(28)

(29)

(30)

(31)

(32)

(33)

(34)
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Lovett 80M-00108 (6 B.R. 270)

Automatic Stay: alimony, maintenance, support

Peale v. Bates 80M-00059, 80PM-0046
Nondischargeability: false pretenses

Res Judicata, Collateral Estoppel

Davies v. Platt, et. al. B79-00744

Homestead

Styler v. Local Loan, et. al. 80M-00264, 80PM-0078

(6 B.R. 576)
Security Interest: perfection
Exemptions: federal

Kennard B78-00922

Security Interest: attorney's lien

Pillow v. Avco 80M-00177, 80PM-0059 (8 B.R. 404)

Lien Avoidance: constitutionality

§Ei£§ 79M-01293 (8 B.R. 543)
Chapter 13: dischargeability of student
loans

Cruseturner 80M-00133 (8 B.R. 581)

Automatic Stay: effect of trustee's abandon-

ment



Y.

5/15/81

5/15/81

6/10/81

7/15/81

7/16/81

7/16/81

8/18/81

8/24/81

10/8/81

(35)

(36)-

(37)

(38)

(39)

(40)

(41)

(42)

(43)
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Alpa v. IRS 80M-02546, 80PM-0445 (11 B.R. 281)

(Affirmed, U.S. District Court, District of Utah,
C81-0490J, June 15, 1983)
Turnover
Reed 80M-01785
Hubbard 80M-00082 (11 B.R. 258)
Automatic Stay: -violation,-contempt'of
court
Case 80M-00294 (11 B.R. 843)
éhapter 13: payment "outside" plan
Adams 80M-00970 (12 B.R. 540)
Chapter 13: automatic stay, alimony

Banker's Life v. Alyucan 81M-00089, 81PM-0383

(12 B.R. 803)
Adequate Protection: "equity cushion”

Borg-Warner v. Twelves B79-00037 (12 B.R. 573)

Security Interest: failure to perfect in
proper state

Summit Land Co. v. Allen 80M-02538, 81PM-0122

(13 B.R. 310)
Executory Contracts

Segal v. Grooms 79M-01485, 80PM-0234 (13 B.R. 376)

Fraudulent Conveyances: burden of proof

Curlew Valley Associates 80M-00876 (14 B.R. 506)

Trustee: business judgment



11/20/81 (44)

12/9/81

1982
4/13/82

6/25/82

7/22/82

8/11/82 -

(45)

(46)

(47)

(48)

(49)
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Callister 80M-02605 (15 B.R. 521)
Superpriority

Barrington Oaks 80M-01233

Starcrest Properties 80M-01234 (15 B.R. 952)

Chapter.ll: impairment

Booth 80M-00292 (19 B.R. 53)
Executory Contracts: applicability to real
estate contracts

Larson v. Olympic Finance 81M-00097, 81PM-0128

(21 B.R. 264)
Preferences: garnishments

Andrus v. Afco Dev. Corp. 82C-00578, 82PC-0575

Utah Firstbank v. Andrus 82C-00578, 82PC-0628

Consolidation: Automatic stay is no bar to
consolidation where: (1) first debtor
entered appearance in lawsuit, and (2) second
debtor did not file bankruptcy until after
motion for consolidation was ripe for
decision. (4 pages)

Empire Enterprises V. Koopmans 81M-00510,

81PM-0890 (22 B.R. 395)
Lift of Stay: property "necessary to an

effective reorganization" under Chapter 11



et
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8/13/82 (50) Red Mtn. Mining v. Reeves g82c-00889, 82pPC-0709

Jurisdiction: plaintiff required to amend
its complaint to delete claims barred by the
automatic stay. (4 pages)

9/15/@2 (51) McCoy v. Interlake Thrift 80M-01523, 81PM-0182

Chapter 13: Lien avoidance

9/16/82 (52) Bennion 82C-01605
Sales agent of a stock brokerage house is not
a "stockholder" under Subchapter III of
Chapter 7 and is therefore not precluded from
filing a petition under Chapter 13.
(1 page)

9/20/82 (53) Pead 82C-00408
Availability of substitute vehicles at
debtor's place of employment held irrelevant
to claim of exemption of motor vehicle.
(1 page)

9/27/82 (54) Senior Corporation v, Terracor 81M-00599,

82PM-0321
Abuse of Process: elements
9/29/82 (55) Day 81C-03514
(1) Tax refund cannot be exempted under
U.C.A. 78-23-1.
(2) Tax refund is property of estate.

(3) Oral pre-petition assignment of tax
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refund lacks perfection element and hence is
subordinate to trustee's interest.
(2 pages)

10/2/82 (56) Gillman v. Preston Family Investment Co.

82C-00736, B82PC-0746 (23 B.R. 434)
Avoiding Powers

10/11/82 k57) Midwest Service & Supply, Inc. 82C-00329

Automatic Stay: offset as violation.
Creditor that reduced post-petition payments
due the debtor to recoup a pre-petition
overpayment held in contempt of court for
violation of automatic stay. (6 pages)

10/11/82 (58) Conn v. Hall 81C-03452, 82PC-0048

Nondischargeability: £fraud.
Evidence that defendant knew there were
insufficient funds in his account to cover a
check when given is not, alone, proof of
intent to deceive. (2 pages)

10/15/82 (59) Kasch v. Styler 80C-00261, 81PC-0680

Creditor does not need to file a proof of
claim to assert its lien on the property of
an estate. (3 pages)

11/17/82 (60) Jacobsen 81C-03502
In no-asset Chapter 7 cases which have been

closed, the court may permit debtors to




11/29/82 (61)

12/10/82 (62)
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reopen to add a previously unlisted creditor.
In such cases Section 523(a)(3) does not
apply when the creditor added upon reopening

is given additional time to file a request

" for a determination of the dischargeability

of its debt and to object to discharge and is
given time to conduct an examination of the

debtor. (3 pages)

Colonial Ford 82M-00778 (24 B.R. 1014)

Wall

Abstention

81C-00162

There is no time limitation fixed in Section
522(f) for avoidance of liens. A civil
proceeding seeking 1lien avoidance under
Section 522(f) does not affect the adminis-
tration of the case and, therefore, a closed
case need not be reopened as a condition
precedent to bringing such an action. The
doctrine of laches may apply. In less extreme
cases, a creditor might be éntitled to an
award of its costs for actions taken in
reliance on debtor's failure to avoid its
lien. Conversely, where a creditor refuses
to consent to the avoidance of a lien which

is clearly voidable under Section 522(f), an



12/10/82 (63)

12/30/82 (64)

1983

1/13/83

2/7/83

(65)

(66)

(67)
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award of costs and fees against the creditor

may be appropriate. (2 pages)

Santa Clara Circuits West 82M-02022 (27 B.R. 680)
Utility Service: post-petition deposit

GEMC v. South Village, Inc. 82M-00040, 82PM-0200

(25 B.R. 987)

Adequate Protection: opportunity cost

Bekins Bar-V Ranch Corp. 80C-01019

Application for attorney's fees denied. The
application failed to explain a $992.82
charge, showed that one attornef spent 28.57
hours in one day in preparing a brief, and
requested fees greater in amount than the
amount noticed to creditors. Objection that
fees were improper because they were for time
'spent in prosecuting an appeal denied even
though the appeal was not successful because
the appeal was taken in good faith.
(2 pages)

Color'Craft Press v. Nationwide Shopper System

81M-03184, 82PM-0974 (27 B.R. 392)

Gillman v. Preston Family Investment, et. al,

82C-00736, 82PC-0746 (27 B.R. 407)

[Note: both orders vacated by Color Craft Press




3/8/83

3/8/83

3/10/83

(68)

(69)

(70)
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v. Nationwide Shopper System; Gillman v. Preston

Family Investment Co., Civ. Nos. c83-0140J,

c83-0139J, U.S. Dist. Ct., (D. Utah) (Feb. 22,
1983) (27 B.R. 962)].
Subject Matter Jurisdiction: "Marathon" issues.

L.W. Gardner Co. 80C-02316

Order to show cause on an alleged civil
contempt dismissed after the court found that
although debtor's principal acted imprudently
in diverting a check owned by the estate,
contempt sanctions were not appropriate.
(3 pages)

Midwest Service and Supply Co. 82M-00329

Motion of the United States of America for a
new trial on civil contempt proceeding
granted. The court had found the United
States in contempt for violating the auto-
matic stay by reducing the amount of its
pre-petition debt in the nature of an
overpayment on a government contract.
(7 pages) (appeal pending)

Utah Agricorp, Inc. 79C-00037

State of Delaware, although it was not listed
on debtor's schedules and received no notice

of the claims deadline, was not entitled to



=
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file a proof of claim past the deadline. This
was a case arising under the Bankruptcy Act
of 1898. The court followed the strict rule
adopted by the Tenﬁh Circuit and other courts
that the claims deadline under the Act was a
statute of limitations and not subject to

waiver on equitable grounds. See In re

Universal Trade Corp., No. 79-02148, filed

November 17, 1980 (unpublished slip opinion,
10th Cir.). (4 pages)

3/29/83 (71) General Electric Mortgage Corp. v. South Village,

Inc. 82C-00040, 82PC-0127
Unpaid subcontractor was not required to wait
for payment until general contractor had been
paid by owner, who had filed a Chapter 11
petition. (9 pages)

3/30/83 (72) Envirowest, Inc. 81C-02203

The court discusses the rules governing late
proofs of claim in Chapter 7 cases.
(3 pages)

3/30/83 (73) Career Concepts, Inc. 81C-01939

PUBLISHED OPINION Attorneys seeking appointment as counsel for

N
7b B.R. 8350 Chapter 11 corporate debtor were disqualified
from employment under Section 327(a) because,

as father and brother of the debtor's



'3/30/83

4/4/83

(74)

(75)

L.w..
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principal officer, they were not disinter-

ested persons. In re Heatron, Inc., 5 B.R.

703 (Bk. W.D. Mo. 1980) distinguished on its
facts. (10 pages)

Gardner Company 80C-02316

Debtor's principal had, in an attempt to
terrorize the trustee's employees, filed a
complaint in U.S. District Court seeking
$40,000,000.00 in damages. The suit was
groundless and was filed merely to interfere
with a proposed sale of assets. The court
found that the debtor was in civil contempt
but, because there was no evidence of money
damages, the court did not order the debtor's

principal to pay compensatory damages.

(6 pages)

Intermountain Construction, Inc. v. J.C. Munro

82C-00320, 82pPC-0287

Excusable neglect justifying relief from an
order dismissing plaintiff's complaint was

not shown by evidence that plaintiff's

counsel did not see the court's order to show.

cause why the complaint should not be
dismissed for lack of prosecution until after

the action had been dismissed. A litigant's
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own procedures which cause failure to comply
with proper legal procedure do not give rise
to excusable neglect. Nevertheless, because
opposing counsel d4id not oppose the motion to
set aside the dismissal, the motion was
granted on condition that plaintiff’'s counsel
pay to defendant's counsel $100.00 and on
condition that should defendant prevail at
trial or on a motion for summary judgment,
defendant's attorney's fees would be assessed
against plaintiff and plaintiff's counsel.
' (3 pages)

4/8/83 (76) Semi-Service, Inc. v. W.R. Hurst, Inc. 82C-00356

82PC-1470
A complaint filed against a corporate debtor
in Chapter 11 alleging that a debt is
‘nondischargeable under Section 523(a) fails
to state a claim upon which relief can be
granted. Unsecured claims are not entitled
to adequate protection. (4 pages)
4/19/83 (77) Brundle 81C-01793, 83PC-0331

A state court garnishee judgment entered
after the filing of a Chapter 7 petition is
void because acts taken in violation of the

automatic stay are void. Kalb v. Feuerstein,
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308 U.S. 433 (1940). Nevertheless, a valid
garnishment lien existing at the date of
filing bankruptcy'which is not avoided may
survive the debtor's bankruptcy unaffected
when it has been continued under a state
court's order of continuance. Debtors did
not attempt to avoid the lien under 11 Uu.s.C.

Section 522(f). Debtors may avoid liens

under Section 522(f) even after a discharge -

has been granted but if, post-discharge, the
lien holder has incurred expenses in
enforcing an unavoided lien, the debtor may
be required to reimburse those expenses as a
condition of lien avoidance if the equities
of the case so dictate. (4 pages)

4/19/83 (78) Vasilacopulos 82C-01031

The couft certifies certain facts to the
United States District Court regarding
criminal contempt. Debtor had attgmpted to
collect estate assets withoutbauthorization,
had disregarded orders, had failed to file
schedules, and had attempted to obtain money

on credit without permission. (3 pages)



R

4/27/83

5/9/83

5/11/83

5/13/83

5/23/83

(79)

(80)

(81)

(82)

(83)
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Johnson 82C-01948

A Chapter 13 debtor has no "strong arm" power
under the Bankruptcy Code. (3 pages)

Richard A. Christenson v, Lafayette B. Brown

81C-02131, 83PC-0100
The court discusses the "one action rule”
under Utah law for actions to collect debts
secured by real estate. (9 pages)

R. Keith Andersen v. Ronald Haycock 81C-00405,

81PC-0314"
Court explains and applies the legal stan-
dards for an action under Section
523(a)(2)(A) and 523(a)(4). (20 pages)

Commercial Security Bank v. Contractors Realty and

Development, Inc. 81C-02970, B83PC-0405

Court found that an order terminating the
‘automatic stay with respect to property of
the estate does not terminate the estate's
interest in the property. (5 pages)

Ute-Cal Land Development Corp. v. Kenai Oil and

Gas, Inc. 82C-00622, 82PC-1219

Court abstained from hearing a dispute

involving mineral lease. (5 pages)
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5/31/83 (84) Red Mountain Mining Co. v. Reeves 82Cc-00889,

82pPC-0709
Arizona 1law regarding alleged fraud of
debtor-defendant in dischargeability action
was not controlling. Dischargeability actions °
for fraud are governed by federal not state
law. Plaintiffs must prove fraud by clear

and convincing evidence. See In re Huff,

1 B.R. 354 (D. Utah 1979) (Mabey, J.):

Robbins v. Egan (In re Egan), memorandum

decision and order on appeal, Civ. No.
Cc-82-0395 (D.C. D. Utah 1982). (3 pages)

6/10/83 (85) Amalgamated Concrete Corp. V. Mast Construction

Co. 82C-00822, 82PC-0728, 82PC-1187
Defendant waived its right to a trial by jury
by failing to make its jury demand on time.
Late filing was not permitted notwithstanding
Local Rule 11l(a). Defendant's motion to
transfer the lawsuit to the United States
District Court under the rule adopted by £he
district court effective December 25, 1982

was properly directed to the district not the

bankruptcy court. (4 pages)
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6/13/83 (86) Career Concepts, Inc. 81C-01939

Attorneys who were father and brother of the
principal officer of a corporation in
Chapter 11 were not disinterested persons and
tﬁeir employment was forbidden by 11 U.s.C.
§ 327(a). Notwithstanding the good faith of
the attorneys, they were regquired to return
fees paid for their representation of the
Chapter 11 debtor corporation. See also, In

re Career Concepts, Inc., Bankr. No.

81C-01939, memorandum opinion (March 30,
1983). (4 pages)

6/23/83 (87) Cole 81M-00299
Chapter 13: necessity and time for filing
proofs of claim

6/24/83 (88) Escobar 80C-02417
Debtors showed a substantial disregard for
the directions and orders of the court and,
in addition, failed to show their entitlement
to relief from prior orders of the court.
(5 pages)

6/30/83 (89) Kojima v. Stevens 82C-01201, 82pC-0828

A judgment entered by the bankruptcy court in

an action to determine the dischargeability

of a debt is, under In re Color Craft Press,




7/22/83
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Ltd., 27 B.R. 962 (D.C. D. Utah 1983), a
judgment entered "for and on behalf of the
United States District Courts” in a "district

court civil proceeding" so that post-petition

interest on such a judgment is governed by 28 a

U.s.C. § 1961. Pre-judgment interest in
dischargeability actions is awardable at the
contract rate if there is a contract or at
the legal rate if there is not. Punitive

damages are not awardable notwithstanding

case law in other jurisdictions under In re

Cowart, Civ. No. C81-0929J (slip op.
Sept. 20, 1982) (Jenkins, J.). A state court
default judgment based on the operative facts
underlying a dischargeability action has no

res 3judicata effect. While collateral

estoppel is a viable doctrine in nondis-
chargeability actions, collateral estoppel
effect is not given to default judgments in

the bankruptcy context. (8 pages)

American-Strevell, Inc. v. Termicold Corp.

81M-03652, 82PM-0379

Unpaid warehouseman refused to deliver stored

goods to Chapter 11 debtor in possession



7/24/83

pLIBISHID OPINION

(91)

336QI3&
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whose demand for the goods was not accom=
panied by an offer of adequate protection of
warehouseman's lien. The court ruled that
although the warehouseman would not have lost
jts lien under U.C.C. § 7-209(4) if it had
delivered the goods to the debtor in response
to the command of 11 U.S.C. § 542(a), the
warehouseman was justified in retaining the
éoods absent a reasonable offer of adequate
protection of the warehouseman's 1lien.
Parties should negotiate adequate protection
but if they are unable to agree, they may
request a court determination. The opinion
also discusses the perfection of ware-
housemen's liens and whether the lien in
question was a lien for rent avoidable under

11 U.S.C. § 545(4). (13 pages)

Stewart 82C-00011

Fairbourne 82C-00159 (32 B.R. 132)

Exemptions: wages

7/26/83 (92% mNelhelsel 82C-00354 (32 B.R. 146)
a(}‘Q'LﬁEL__Exemptlons. constitutionality of Utah
Exemption Act
7/28/83 (93) Weatherston v. Fairbourn 81M-01447, 81PM-0498

Debtor moved for relief from a Jjudgment
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determining that a debt was nondischargeable
for fraud based on allegations that his trial
counsel was guilty of malpractice. The court
denied the motion, finding that debtor's
fourteen month delay in seeking relief was
too long under Rule 60(b)(6) and finding,
even if the motion had been méde on time,
that debtor had failed to show gross negli-
gence, negligence, or neglect on the part of
trial counsel which could justify relief
under Rule 60(b)(6). (6 pages)
7/28/83 (94) Anderson v. Stacey 81C-01893, 81pPC-0674

Creditor obtained a judgment against husband,
but not wife. Thus, creditor's judgment lien
attached only to husband's interest in
certain real property, which was owned in
joint tenancy by husband, wife and husband's
mother. Creditor executed on its judgment
lien By selling £he property at a sheriff's
sale, but before the expiration of.the six
month redemption period, husband and wife
filed for relief under Chapter 7. Husband
then died. The court ruled, following an
earlier deciéion by Judge Mabey in In re

LaVon Dahl, Bankr. No. 83M-00120 (transcript




.

7/28/83

8/4/83

(95)

Pace

Page 22
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of oral ruling, April 7, 1983), that the
automatic stay tolled the running of the
redemption period, that the joint tenancy was
not severed by thé sale until the end of the
redemption period, and that wife could avoid
creditor's lién under 11 U.S.C. § 522(f)(1).
(7 pages)

83C-00188

Debtors objected to a claim, alleging that it
was barred because it arose from the invalid
reaffirmation of a debt in a prior Chapter 7
case. After making the invalid reaffirmation
agreement, the creditor had obtained a
default judgment in state court based on the
agreement. The court sustained the debtors'

objection to the claim and ordered the

creditor to return to the debtor any money

collected pursuant to the judgment.

(2 pages)

(96) Bastien 83C-00225

Debtors were ordered to give certain non-
exempt assets to the Chapter 7 trustee or
face dismissal, with prejudice, of their
case. Debtors did not comply with the order.

Instead, debtors filed a petition for relief



9/11/83
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under Chapter 13. That petition was dis-
missed for failure to file schedules. Later,
debtors filed a second petition for relief
under Chapter 13. Debtors had still not
complied with the court's order. The
Chapter 7 trustee moved to ‘dismiss the
Chapter 7 case with prejudice and the motion
was granted. Debtors then moved to "cancel"
the Chapter 7 case in order to permit them
to include all claims in that case in their
second Chapter 13 case. Finding that
debtors' Chapter 13 filings constituted an
abuse of the bankruptcy law, the court denied
the motion and, in addition, ordered the
debtors to show cause why their pending
Chapter 13 petition should not be dismissed

as an abusive filing. (2 pages)

Bingham v. Martensen 80M-00361, 82PM-1228

Debtor/defendant's motion to dismiss a state

law cause of action for lack of subject

matter jurisdiction based on Northern

Pipeline Construction Co. V. Marathon

Pipeline Co., 102 S. Ct. 2858 (1982) denied

under the principles set forth in In re Color

Craft Press, Ltd., 27 B.R. 962 (D.C. D. Utah
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1983). But although plaintiff's claims were
within the jurisdictional grant of 28 U.s.C.
§ 1471(b), defendant's motion for abstention
under 28 U.S.C. § 1471(d) was granted because
tﬁe outcome of the lawsuit would have no
effect on the administration_of debtor's
Chapter 13 case. (5 pages)

9/16/83 (98) Jones 82C-00407 (32 B.R. 951)

s S CRINTONT
23 B, R._iﬁ_:_/_____‘:‘_Chapter 11: impairment

9/16/83 (99) Laita 82C-00322
Chapter 11: impairment

9/20/83 (100) Read 81C-01756
Debt arising from debtor's personal guarantee
of corporate debt was nondischargeable under
11 U.S.C. § 523(a)(3) where debtor failed to
l1ist the debt in time for timely filing of a
proof of claim in an asset Chapter 7 case.

10/7/83 (101) Liquid Transport, Inc. 82A-01715

Allowance of expenses for member of cred-
itor's committee under § 503(b)(3)(D) but
denial of compensation for services.

10/7/83 (102) Mounteer 81A-02157
Chapter 13 plans are not required to pay
unsecured priority tax claims before general

unsecured claims, may pay priority tax and
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unsecured claims concurrently, but may not
pay priority tax claims after unsecured
claims unless the debtor shows cause for
doing so. The court follows the test found

in In re Wolff, 6 C.B.C. 24 1282 (9th Cir.

B.A.P. 1982). (4 pages)

10/30/83 (103) Heiner 80C-00025
Creditor was bound by the confirmation of a
Chapter 11 plan for which it voted even
though the plan provided far less favorable
trea£ment than the creditor might have
otherwise been entitled. (13 pages)

11/16/83 (104) Afco Enterprises, Inc. 82C-00577

FUBLIE & E0 OPINION Trustee's recovery of expenses and costs of

35 B.R, 515

preservation of collateral

11/16/83 (105) Sweetwater, Inc. 83A-02582

Rejection of application by purchaser's

committee to employ professionals pursuant to

§ 1103(a). The court outlined the interaction

anticipated in the Code between the debtor-

in-possession and a creditor's committee.
12/12/83 (106) Johnson 80A-02416

e e A Chapter 13: post-confirmation collection of

36 6 R qsg""”"‘“ child support
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12/13/83 (107) Loveridge Machine & Tool Co., Inc. 83C-00071

pPUDLITHED OPINION , . .
ﬁb &Q 159 “ Chapter 11l: calculation of post-confirmation

interest due secured creditors

12/13/83 é %ﬁ:ﬁﬁﬁiﬂ 82C-00198

10
prWQ ED
@ﬁ V,(esl‘._———-Priority of county-assessed garbage fees

12/27/83 (109) Douglas K. Siebert 83A-00736

Dorothy Siebert 83A-00810

The court authorized change of venue for two
bankruptcy cases relying on the standards

articulated in In re Cole Associates, 7 B.R.

154 (D. Utah 1980) and In re Boca Development

Associates, 18 B.R. 648 (S.D. N.Y. 1982).

1984

1/10/84 (110) Practical Concepts 83P-0659

Defendant's motion to change venue of a

removed civil action to the district where
the Chapter 11 was originally filed was
granted. The court relied on Rule 5005(a) of
the new Bankruptcy Rules which requires
filing of all papers including a complaint
commencing civil proceedings to be filed in
the court where the case under the Code is

pending.

.
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1/23/84 (111) Panelera Corporation, et. al. 82C-02458

Post-petition accounts receivable

1/23/84 (112) John Clay & Co., Inc. 83a-01323

Motions seeking payment from funds held by

" the trustee -¢0P54"au W l'“‘dfdldﬂ‘) s5ee #/-3/
1/25/84 (113) wWarden 82C-03089

pLiRLISHED OPINION Post-confirmation retention by IRS of
_ 365R, 968

Chapter 13 debtor's tax refund

1/25/84 (114) Burrow 81A-02636

PUBLISHED OPINION . . ]
Post-confirmation retention b IRS of
36 B R 760 4

e e = e B P

Chapter 13 debtor's tax refund
1/25/84 (115) Ashby 83C-01156

PUBLISHED OPINION | pre-confirmation setoff of tax refund of
3¢ BR 97

Chapter 13 debtor by state agency
2/20/84 (116) Dalby 82C-02533
O

OPINI
PUBUSHEE‘ 0 > gtandards for determining good faith under 11
38 Bk |
U.S.C. § 1325(a)(3)

3/7/84, (117) IML Freight, Inc., et. al. 83C-01950

o et INION L. . :
PdBUbhE?é3P é>\ Rejection of collective bargaining agreements

3/12/84 (118) Friendly Valley Condominiums & Shopping Centers,

Inc. 83C-00598
yienm e OPIION protective orders under Bankruptcy Rules

7026, 7028-37, 9016, and 7004(4d)
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3/22/84 (119) Flygare 80C-01330

et e it e Objection to claims ursuant to Rules
UrUT 0 ED OFINION o P
13-302(c), 13-302(e)(1l) and 13-302(e)(2)
3/30/84 (120) Cook 83C-00198
PUEU” ?&OPH«ON This case requires the court to decide the
870 value of a car for purposes of 11 U.S.C.

§ 1325(a)(5)(B)(ii)

3/31/84 (121) Rex and June Catmull v. Rulon G. Van Orden, et.

al. 80C-02229 83PC-00961

UnouaLmeTD OPINION . . )
Motion to dismiss

3/31/84 (122) Zuspan 83C-02216
CTIRLIE T CRINION

Right of rescission

4/9/84 (123) Lettuce Entertain You, Inc. 83C-03014

In this case the court is called upon to

- SHED -LVHDN'F decide whether or not certain money, depos-
ited into state court as part of a civil
action stayed by § 362 of the Code, is
property of the bankruptcy estate,

4/11/84 (124) Copper State Thrift & Loan, et. al. v. United

Roberts Corporation, et. al. 82C-02444, et. al.

83PC-0837
UIPUBLISHED OPINION The question the court is called upon to
decide is whether Copper State Thrift and
Loan is a secured or unsecured creditor of

the debtors. The resolution of this issue



s,
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depends on whether a leaseback contract
constituted a novation that extinguished
Copper State's security interest in certain
parcels of real property or whether the
leaseback constituted an extension of
existing obligations, without affecting
Copper State's status as a secured creditor.

5/14/84 (125) Joseph Louis Abeyta and Sherri Rossalind Abeyta

83C-02657
D 1T pey e o Ex parte motion of debtors for an order
UNPUBLIZSHSD OFINION
" directing the Office of Recovery Services to
appear and show cause why it should not be
held in contempt of Section 362 of the Code.

Motion denied for reasons set forth.

5/17/84 (126) Tharoll Jesse Hinckley and Judy Lynne Hinckley

83C-02026

FUZLILHED TPINION . In this case the court is asked to determine

4o 6K, 79

the requirement of adequate protection of an
interest of a creditor holding a claim
secured by a car during the period between
the filing of a Chapter 13 petition and the
effective date of a Chapter 13 plan.

6/1/84 (127) Sweetwater, et. al. 83A-02582

PUZLISHED OPINION = This case raises the question of whether a

HoRR. 133

lessor is entitled to adequate protection
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prior to the debtor's assumption or rejection
of an unexpired lease. The court holds that
a lessor is not entitled to adequate pro-

tection.

6/8/84 (128) T & D’Management Co., et. al., Duane H. Gillman,

Trustee, vs Board of Trustees of the Alpine School

District and John Does One Through Ten 81Cc-02570,

83pPC-0889

This case presents the question of whether or
not a school district is a "governmental
unit" within the meaning of 11 U.S.C.
§ 106(c), and, if so, whether such "govern-
mental unit" is subject to the jurisdiction
of this court in an adversary proceeding
brought by the trustee under 11 U.Ss.C.

§§ 548(a)(2) and 550.

6/8/84 (129) United Roberts Corporation, et. al. 82C-02454

- _TLIZHED OPINION

The court 1is called upon to determine
(1) whether an agreement to offset certain
lease payments owed by the individual debtors
against a debt owed by the corporation to the
individuals formed part of or was a condition
precedent to a contract of sale between the
parties; (2) whether or not such an offset

arrangement is void because it authorized the



6/11/84 (130) Gene
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post-petition transfer of property of the
estate; and (3) what amount, if any, should
these individuals and their wives be required
to pay in order to cure any defaults under
the leases and to assume them.

Curtis and Bonnie Curtis 83A-02417

PUBLISHED OPINION
upn B,.R, 795

N

6/15/84 (131) John

This matter comes before the court upon a
motion to modify the automatic stay provided
in 11 U.S.C. § 362(a) in order to join the
debtors as defendants in a pending state
court proceeding.

Clay and Company, Inc. 83a-01323

FUBLISHED OPINION .

4z B.R, 197

Certain creditors in this case have moved the
court to reconsider its Memorandum Opinion of
January 23, 1984. The issue addressed in
that opinion and again here is whether
certain claims of sheep producers made
against the debtor's estate constitute
pre-petition debts deserving unsecured claim
priority or whether they constitute poét-
petition debts deserving administrative
expense priority. In its original decision,
this court interpreted and applied the
Packers and Stockyards Act, 1921, (7 U.S.C.

§ 181, et. seq.). In their motions to
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reconsider, movants argue that they were not
accorded due procéss of law because they did
not receive ample and timely notice of, and
therefore did not have sufficient opportunity
to brief and fully litigate, the legal theory
predicated upon the Packers Act.

7/11/84 (132) John H., Williamson, 82C-01703 (amended) [Judge

Clark]

PJ“HFWLuOFw¢O In this case, the court is called upon to

H.R,_g!

0\; (nu\vl £YC)
encumbrances against proceeds of the sale of

lsolﬂb ton #186

property of the estate.

determine the priority of certain liens and

8/10/84 (132A) John H. Williamson, 82C-01703 (Supplemental

CJOPWWON
“!3)6 R.915>

<Memorandum Opinion and Order of Distribution

of Proceeds of Trustee's Sale) [Judge Clark]

7/18/84 (133) Loveridge Machine and Tool Co, Inc., et al.,

83C-00071, et al. [Judge Mai]

LIe U LIS "DOP}NIONThe issue before the court is whether
Northwest Acceptance Corporation ("North-
west"), an oversecured creditor of Loveridge
Machine and Tool Co., Inc., the above debtor,
is entitled to an allowance of attorneys'

fees and costs under Section 506(b) of the
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Bankruptcy Code, 11 U.S.C. § 506 (b). The
court concludes that it is not.

8/6/84 (134) Independent Clearing House Company, a Trust, et

al., Robert D, Merrill, Trustee vs David Abbott,

et al., 81A-02886 et al., 83PA-0986 [Judge Allen]

gmgienEn OPINION - These are two thousand adveréary complaints

"1 R 985

J— filed by the trustee against investors in a

"ponzi" scheme to recover alleged preferences
and fraudulent conveyances. The proceedings
were consolidated for trial by order of this
court. Defendants contend that the funds
sought to be recovered by the trustee were
impressed with a constructive trust in their
favor and never became property of the
debtors' estate, and thus are not recoverable
by the trustee.

8/20/84 (135) Gordon and Sharon Flygare, 80-01330 [Judge Mail

This matter came before the court upon the
.7 UTLISHED OPINION, .

debtors' plan under Chapter 13. Pursuant to
Section 1324 the trustee objected to the
plan, asserting that it was not proposed "in

good faith"™ as required under Section

1325(a)(3).
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8/20/84 (136) Snyderville Properties, Inc., 84C-00673 [Judge

Mai]
This matter came upon the motion of Virginia
UNPUB!'"ISHED OPINION Beach Federal Savings and Loan Association to
determine the applicability of the stay or;-
in the alternative, for relief from the stay,
dismissal, conversion or order shortening
exclusive period for filing and confirming
the plan. The court holds the automatic stay
provision is applicable and otherwise denies

the requested relief.

9/15/84 (137) Larry and Susan Christenson, 82A-01080, Ronda Sue

Eicks, 82A-01108, Richard A. Carlgren, 82a-01128,

Gary Allen Willden, 82A-01156, Everett and

Beatrice Johnson, 82A-01157 [Judge Clark]

UNPURLISHED OPINION These matters come before the court on the
‘ trustee's objections to the debtors' request
for dismissal, under Section 1307(b) of the
Code, and trustee's motions to convert these
cases to cases under Chapter 7.

9/20/84 (138) Charles & Carole Lambert vs Petty Motor Lease,

Inc., et al., 82C-02143, 83PC-0112 [Judge Clark]

UNP._ZLISHED OPINION, Motion to dismiss on grounds of lack of

jurisdiction is dismissed.
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9/28/84 (139) Wasatch Factoring, Inc., 83A-00134 [Judge Allen]

This came before the court on application of

UNPUBLISHED OPINION attorney for debtor for approval of attor-
ney's fees for services rendered to the
debtor in this Chapter 11 proceeding. The
court rules that the attorney has a disquali-
fying affiliation wifh the debtor and its
‘principals and the court denies compen-
sation.

10/19/84 (140) Schofield Greenhouse, 82A-03165 [Judge Allen]

‘This came before the court on application of

attorney for debtor for approval of attor-

MNP ZL!SHED OPINION

ney's fees. The Court rules that the
attorney is not a disinterested person and
denies compensation.

10/22/84 (141) Charles and Carole Lambert, 82C-02143 [Judge

Clark]

pUSLISHED OPINION | In this case the court is asked to determine

uy3 nR. 91> >

whether or not unsecured debts which are

disputed by the debtor, should be added to
the sum of noncontingeht, ligquidated,
unsecured debt for purposes of determining
Chapter 13 eligibility. It is the opinion of

this court that a debt whose liability or



e
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amount is disputed is "unliquidated"” within

the meaning of Section 109(e) and should not

be included in the eligibility calculation.

. Therefore, creditors' motion to dismiss or

convert for lack of eligibility is denied in
order to allow the parties to resolve in
district court their lawsuit over the

validity of the disputed debts.

10/24/84 (142) North Park Credit vs John L. Harmer, 81C-03791,

82pPC-

PUBLISHED OPINION
6l BR.

0158 [Judge Clark]

This is a civil proceeding to determine the
dischargeability of a debt. It is brought
pursuant to Section 523(a)(2)(B) of the Code
for a determination that the subject debt was
incurred when the debtor obtained money
through the use of a materially false written
statement about the debtor's financial
condition on which the plaintiff's assignor
relied and which the debtor made or published

with the intent to deceive.
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12/5/84 (143) Bill F. and Korine Clements Riding, 84A-01327,

[Judge Allen]

This matter concerns the
PUB' !SHED OPlNlO

Q, procedural aspects of litigating turnover of

property of the debtor's estate under 11
U.S.C. § 542. The Court is called upon to
decide whether a Chapter 13 debtor may
commence a turnover proceeding by motion.
This opinion is written to encourage and
facilitate a uniform practice under the
Bankruptcy Rules. The Court holds that a
proceeding for turnover of property must be
instituted by complaint in accordance with

Part VII of the Bankruptcy Rules.

12/8/84 (144) Curtis P. and Dianne E. Garfield, 83C-03017 [Judge

Clark]
UNPUBLISHED OP)NION‘?his matter comes before the Court on the
debtors' request for a ruling on an uncalen-
dared motion to discharge student loans in a
VChapter 7 case. The Court denies the motion

on procedural grounds.
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12/10/84 (145) Joseph v. Stone, 84C-00180, 84PC-0988 [Judge

Clark]
Plaintiffs allege false pretenses, false
.Jia{jgwﬁcwérepresentation, and fraud, while defendant
was acting in a fidﬁciary capacity. Defendant
alleges that plaintiffs have failed to certify

their class action and have failed to plead

1985 fraud with sufficient particularity.

1/16/85 (146) Marvin Robert Todd, 83C-02153 [Judge Clark]

In this matter the Court is called upon to

U im T URNON gecide whether or not a Chapter 11 plan of
reorganization which provides for 100%

payment of unsecured debts over 51 months but

proposes to pay the debtors' principal

secured creditor over 300 months violates the

absolute priority rule. The Court concludes

that the plan does not.

2/4/85 (147) sandy State Bank vs Clark %. Fetzer, Trustee,
(Heinz Lehwalder, debtor) 81C-02888, 82pPC-0882

{Judge Clark]
UNPUELISHED OPINION In this case £he Court 1is called upon to

reconsider its decision of April 4, 1983,
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Updated 8-28-91
granting plaintiff's motion for summary
judgment. For the reasons set forth, the
defendant's objection to the judgment is

overruled and summary judgment will enter as

prayed.

2/4/85 (148) Larry and Barbara Roberts 82C-01037, Roberts, Inc.
82C-01038 [Judge Clark]

These cases come before the Court on two

FULLIZie CriaON
6 E’Q~ 8’5. applications for allowance of interim
See 75 B.R. 402 -compensation. Raised here is the recurring

(D.Utah 1987)
question of whether or not a law firm's

representation of more than one party to a
case creates a conflict of interest that
warrants a disallowance or reduction in the
legal fees and costs requested. For the
reasons set forth, the applications in both

of these cases are denied in their entirety.

2/14/85 (149) Jensen-Farley Pictures, Inc., 83A-03391 [Judge

Allen]
PUELICHZD CHOHON This matter is before the Court on the
\
L’{7 B'Ro 55/2

verified applications for allowance of

interim compensation filed by co-counsel for



o,
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the creditors' committee, the accountant for
the debtor, and the accountant for the

creditors' committee.

3/12/85 (150) By-Rite Distributing, 1Inc., 84A-03050 [Judge

Allen]
Riis This matter is before the Court on debtor's
N S B o e P
R TR A L U S g“:‘uf‘
mﬁwmﬁ!liiJB b motion to assume leases of nonresidential

Cle*ﬁﬁibedt. real property filed and heard outside the
o 60-da eriod. Court concludes that the
666’ 65 y P

leases terminated by operation of law and

f]l4 O "N are, therefore, nonassumable.
LD a\o\95

3/26/85 (151) Lettuce Entertain You, Inc., 83C-03014 [Judge

Clark]

In this case the Court is asked to determine

URPUZLIZHID OPINION ) . , .
. whether certain sums, deposited into state

court by the debtor who had been sued by
creditor pursuant to the state's unlawful
detainer statute, constituted "cash éollat-
eral™ within the meaning of § 363(a) of the
Bankruptcy Code. The Court finds that the

funds are "cash collateral” entitled to

adequate protection and, moreover, upon
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reconsideration, reverses its own order
granting turnover of the funds to the

debtor.

4/3/85 (152) Wendell and Sherlene Clark 81C-01228; William and

Glenna Clark 81C-01230; [Judge Clark]

i 1 The question before the Court is whether the
UAﬁLmAJSHr“(menohhebtors post-discharge agreement with the
creditor was a reaffirmation agreement made
in violation of thé provisions of § 524(c) of
the Bankruptcy Code or whether it constitutes
a new contract for which new consideration
was given by the parties and which is,
therefore, not subject to those provisions.
The Court finds that debtors entered into a

new agreement for new value not subject to

the provisions of § 524(c).

4/12/85 (153) Sunstone Ridge Associates, 85C-00199 [Judge Clark]

This matter is before the Court on the

UrimUzLeED OPINION
\\' debtor's Motion for a New Hearing and for
P

Cp >( \)\0\ 0& it 4id not impose heightened and prejudicial

Amended Findings. The Court concludes that

evidentiary requlremegts at the relief from
f‘ba L
o \2 *“\
\‘ t 4
o - o5 \\‘*c W lae!
6,5 \)\5 \D(“\H‘ b&“ )(\5 0
O W ot
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stay hearing, and shall deny the debtor's
motion for rehearing and execute the proposed

order modifying the automatic stay.

4/18/85 (154) (Douglas L. Moyer and Cheryl C. Moyer, debtors)

American Bank & Trust Co. of Pennsylvania V.

Moyer, 83C-00139, 83PC-0892 {[Judge Clark]
S N The Court is called wupon to decide

51 {5' ,£2i7:&_ (1) whether or not it has the legal authority

to assess costs against attorneys for failing
to abide by its orders governing scheduling
and preliminary matters; (2) whether, in this
case, the debtors' attorney was properly
assessed such costs; and (3) whether the
failure of the debtors' attorney to pay the
assessment is punishable as a contempt of

court.

4/23/85 (155) American Resources Management Corp., 84C-01749
" [revised [Judge Clark]
6/25/85] The Court is called upon to decide

FUCLICHED UPINION N (1) whether interim professional fees should

be awarded from property of the estate

subject to Crocker National Bank's Section



eV
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364(c) (1) superpriority lien; and (2) whether
Crocker National Bank has the prerogativé to
selectively determine which administrative

claimants may be paid, and in what amount.

5/2/85 (156) (Meacham-Brown Center, Inc., debtor) Roger G.

Segal, Trustee v. Andrea Bennett, 84C-00585,

84PC-1618 [Judge Clark]

UNPTLISHED OPINION, The Court is called upon to decide whether
the debtor's failure to comply with the
requirements of Section 42-2-5, Utah Code
Aann. (Repl. 1981) regarding filing of a
certificate for doing business under an
assumed name, precludes the bankruptcy
trustee from maintaining an action under his

avoiding powers.

5/3/85 (157) (Universal Clearing House Company, et al., debtor)

Robert D. Merrill, Trustee v. Chad Allen, et al.,

81A-02887 et al., 82PA-0253, [Judge Allen]

UNPUELISHED OPINION The Court must decide whether commission

al
aw;‘
e

E»' payments received by sales agents of the
gg-. debtors for soliciting and servicing invest-

ments in a "Ponzi" scheme may be set aside
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and recovered for the benefit of the debtors'
bankruptcy estate. It is the opinion of the
Court that such payments constitute fraudu-
lent conveyances and may be avoided by the

trustee.

5/8/85 (158) Mobile Manufacturing Company, 82A-01195 [Jhdge

Allen]

U TUTLISHED OPINION ‘Timeliness of IRS proof of claim.

[N VSRR NS D L )

5/15/85 (159) (Shelly Dawn Orosco, debtor) Orosco v, Veterans

Administration of the United States, 84A-00667,

84PA-1409 [Judge Allen]
UNPURLISHED OPINION This is an adversary proceeding in which the
plaintiff, a Chapter 13 debtor, invokes 11
U.S.C. § 547 in order to avoid the pre-

petition foreclosure sale of her residence.

5/31/85 (160) Gratton Emmett Hall and Betty Ruth Hall, 82C-03137

[Judge Clark]

PUBLISHED OPIHION The issue is whether, following conversion of

S| A.R.2AL

a case from Chapter 11 to Chapter 7, the

Bankruptcy Court has discretion to reduce the

period for filing proofs of claim to less
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than 90 days after the date set for the first
meeting of creditors. The Court determines
that 90 days is a minimum which the Court

cannot reduce.

6/22/85 (161) (Larry David Larson and Margaret P. Larson,

debtors) Larson v. Zion's First National Bank,

83C-03251, 84PC-1950 [Judge Clark]

- This matter is before the Court on the motion
UMPURLISHED OPINION 4
" of Zion's First National Bank for a determi-
nation of whether this is a "core" or
"related" proceeding within the meaning of 28
U.S5.C. 157(b)(2), and for a determination of
whether plaintiff's adversary proceeding
should be dismissed, or in the alternative,
whether the Court should abstain from hearing

the proceeding, or strike certain portions of

the complaint as irrelevant.

6/25/85 (162) 1IML Freight, Inc., et al., 83C-01950 [Judge Clark]

This Court is called upon to decide whether

50 fbk.l?\"/ N and to what extent professional persons

employed in a superseded Chapter 11 case

should be paid their allowed administrative



s

7/19/85 (163)

PUEL!

5| B
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expense claims where there are insufficient
assets in the debtor's estate to pay all
Chapter 11 administrative claims in full. The
Court shall not authorize the trustee to
disburse funds to Chapter 11 administrative

claimants at this time.

Max McNeeley, 83C-02990 [Judge Clark]

+HED OPINION

7/25/85 (164)

PUBLISHE

51 0.

o
R.

R. 8l

This matter comes before the Court on the
motion of Western States Petroleum, Inc. for
relief from the automatic stay. The Court
determines that the creditor's prejudgment
writs and garnishments created liens valid
against the trustee and the creditor'is

entitled to relief from the stay.

Phillip G. Snyder, 82C-02235 [Judge Clark]

FPINION .
432\

This Court is of the opinion that the written
communication with creditors was not an
unlawful solicitation of acceptances of a
plan of reorganization. ﬁissemination of the
material without the prior approval of the
attorney for the creditors' committee or the

attorneys for individual creditors violated
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DR7-104(A)(1) and the debtor's attorney has

been reprimanded.

7/31/85 (165) (John Wesley Palmer and Kathryn Lee Palmer,

debtors) James 2. Davis, Trustee v. Clarence

Painter, 82C-00626, 83PC-3110 [Judge Clark]
This matter is before the Court on the
UNFUZLISHED OPlNlON,trustee's complaint to avoid a transfer of
property of the debtor to the defendant as a
preference. The Court is called upon to
decide whether payment of certain rent
arrearages from the prepetition sale proceeds
of the debtor's business assets constitutes a
payment in the ordinary course of business
which is immune from preference 1liability

under Section 547(c)(2).

8/1/85 (166) Arrow Huss, Inc., 84C-03187 [Judge Clark]

PUBLISSED OPINION The power to temporarily enjoin litigation
51 B.R 853"

against nondebtor principals of a corporate
Chapter 11 debtor during the pendency of the
reorganization case is a valid and useful

exercise of Section 105. The burden is on
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the debtor to clearly establish the necessity

for injunctive relief.

8/9/85 (167) IML Freight, Inc. et al., 83C-01950 [Judge Clark]

UNPUSILISHED OPINION .This matter is before the Court on the motion
of plaintiffs in an employment discrimination
action pending against the debtor in the
United States District Court for the District
of Colorado for relief from the automatic
stay. The Court finds that movants have
established a legally sufficient basis for
relief, and the debtor has failed to

demonstrate why it should be entitled to

continuation of the stay.

8/23/85 (168) Robert and Marilyn Fulton, 85A-00764 [Judge Allen]

©UT D H D OPINION This matter is before the Court on the motion

52 bR b3aT

of First Security Bank of Utah to dismiss the
debtors' Chapter 7 case on the ground that
the debtors are ineligible to be debtors
pursuant to Section 109(f) of the Bankruptcy
Code. The Court is called upon to decide
whether debtors whose joint petition under

Chapter 7 was dismissed without prejudice



8/30/85 (169)

URFLE HED CRINION

11/4/85 (170)

PUBLISHED OPINION

S5BR.133™

Carl
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because the debtors forgot to appear at the
Section 341 meeting of creditors are eligible
to file a successive petition within 180 days
following dismissal. For the reasons set
forth, the Court holds that these debtors are

eligible for Chapter 7 relief.

Bert Albrechtsen, 80A-01762 [Judge Allen]

Alta

Therefore, the court, having clarified its
order of December 5, 1980, - shall deny the
debtor's motion insofar as it seeks to compel
International Harvester to turnover
$9,928.17, but directs the creditor to
furnish the debtor with a detailed accounting
of the application of all funds conveyed to

it since confirmation of the plan.

Title Company, 84C-01113 [Judge Clark]

This proceeding requires the Court to decide

whether the commencement date of an invol-

‘'untary petition occurs when the original

petition is filed by an insufficient number
of petitioning creditors, or when the

petition is amended to include the requisite
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number of creditors. Resolution of this
issue turns on two questions: First, is the
requirement of three or more petitioning
creditors a jurisdictional requirement?
Second, do amendments to an involuntary
petition relate back to the date of the

original petition?

11/5/85 (171) Jeralynn Wright, 83A-00256 [Judge Allen]

{HQWfQLGLFEDQP§4KN4 The Court awarded a creditor's law firm
attorneys' fees under § 503(b)(35(D) and (4)
for having made "a substantial contribution”
to the Chapter 11 case, and discussed the

standard for such an allowance.

12/20/85 (172) (Gordon M. McClean, Jr. and Gordon M. McClean,

Sr., debtors) Tracy Collins Bank & Trust Company

v. Gordon M. McClean, Jr. and Gordon M. McClean,

Sr.) 84C-01279, 84C-01280, 85PC-0145, 85PC-0144

[Judge Clark]
UNPUZLISHED OPINION This matter is before the Court, on its own
motion, to determine whether there is a right

to trial by jury on the issues for which a

jury trial has been demanded by defendants.
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1986

APPEAL In re Pacheco, 8IC-01246, Judge Greene.

Debtors appealed an order of the bankruptcy court denying their
Motion for Violation of Section 524 of the Code and awarding
attorney's fees.

PUBLISHED In re Colvin, 82A-00429, Judge Allen.

This case is before the Court on the creditor's motion to terminate the automatic stay as
to the debtors home for failure to pay its allowed claim for attorneys fees. The Court is
called upon to decide when the debtors are required to pay this claim in the plan.

UNPUBLISHED Styler, Trustee, v. Aztec Copy, Inc. (In re Gleed Investment Corp.),
83PC-0152, Judge Clark.

Transfer of fundsto defendant be set aside and recovered for benefit
of creditors.

APPEAL Zions First National Bank, et al. v. Sanders Livestock Co., Inc. (In
re L.W. Gardner Company), 84PC-1032, Judge Jenkins.

Conflicting claims to real property.

UNPUBLISHED The Lockhart Co. v. Hansen, et a. (In re Hansen), 83PC-00I0,
Judge Clark.
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(179)

(180)

(181)

(182)

3-26-86

3-31-86

3-31-86

4-1-86

4-1-86

APPEAL

APPEAL

APPEAL

UNPUBLISHED

UNPUBLISHED
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Updated

Fraudulent representations; materially false statement; reliance.

In re Irving Financia Corp., 82C-02706, Judge Jenkins.

Compromise of clams.

Martin v. Wasatch Factoring, Inc. (In re Wasatch Factoring, Inc.),
85PA-0687, Judge Winder.

Transfer of funds.

Merrill, Trustee, v. Dietz (In re Independent Clearing House, et al.),
83PA-3105, Judge Winder.

Accounting and recovery of fundsallegedly diverted by principals of
the debtors. Voidable preferences.

Artistic Tape and Label Printers, et a. v. Coordinated Financial
Services(InreArtistic Tape and Label Printers, et al.), 83PA-0458,
Judge Allen.

Filing of proof of claim.

In re Allen, 85A-00372, Judge Allen.

Debtors motion to dismiss first chapter 7 in order to file a second
chapter 7 case immediately thereafter and to obtain discharge of
student loan.



(183)

(184)

(185)

(186)

(187)

(188)

4-2-86

4-7-86 PUBLISHED

60 B.R. 907 Priority of lien.

Appealed; see #209.

4-22-86 APPEAL

60 B.R. 985 Ponzi scheme.
See #157.

4-30-86 APPEAL
4-30-86 APPEAL

789 F.2d 1460

5-2-86 PUBLISHED

UNPUBLISHED
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In re Horne, 84A-00403, Judge Allen.

Application by attorney for debtor for interim compensation in
defending four dischargeability actions against debtor.

C & C Company V. Sedttle First National Bank (In re Coal-X Ltd.
"76"), 84PC-165l, Judge Clark.

Merrill, Trustee, v. Chad Allen et d. (In re Independent Clearing
House, et al.), 82PA-0253, Judge Winder.

L. Joel & Elliott Anderson Genera Contractor v. Sorenson, etdl. (In
re Sorenson), 84PC-0965, Judge Jenkins.

Mechanic's lien.

InrelML Freight, Inc., 83C-01950, Tenth Circuit Court of Appedls.

Collective bargaining agreements.

Reesv. Employment Security Commission of the State of Wyoming
(In re Rees), 85PC-0016, Judge Clark.
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(191)

(192)

61B.R.114

5-5-86

60 B.R. 915
See #226.
See #313a

6-10-86

66 B.R. 13

6-18-86

6-20-86

66 B.R. 219
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Updated

Possible conflict between the Wyoming empl oyment security taxation scheme and Section
525(a) of the Bankruptcy Code.

PUBLISHED Research-Planning, Inc. v. Segd, Trustee (In re First Capital
Mortgage Loan Corp.), 84PC-0129, Judge Clark.

Creditor moved that funds recovered by
trustee in exercise of preference avoidance
powers be found subject to trust in its favor.

PUBLISHED Sutherland v. Brown (In re Brown), 84PC-0053, Judge Clark.

The question presented is whether the findings of fact of the Third Judicial District Court
should be given collateral estoppel effect in this proceeding.

APPEAL Executive Air Services, Inc., 83C-00795, Judge Sam.

Thisis an appeal from the Bankruptcy Court's denial of the motion
by appellant, Wildflower, Inc., to amend an order to include a
provision approving Wildflower's application for an 11 U.S.C.
8 364(c)(1) superpriority and payment of its clam thereunder,
effective nunc pro tunc.

PUBLISHED John Deere Company V. Iverson (In re lverson), 83PC-3128, Judge
Clark.

Materially false representations, intent to deceive, reliance, reasonableness standard.
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(195)
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(198)
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65 B.R. 739

8-7-86

65 B.R. 747
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66 B.R. 269
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UNPUBLISHED Greenwell v. Greenwell (Inre Greenwell), 85PC-0011, Judge Clark.

Plaintiff commenced this adversary proceeding alleging fraud by
defendant with respect to representations concerning his personal
financia condition and the financial condition of two convenience
stores in connection with the parties divorce proceedings.

UNPUBLISHED |nre Parkinson, 85C-00545, Judge Clark.

Objection to proof of claim. This Court is called upon to determine
whether and to what extent the claim shall be allowed and whether
the debtor's rgjection of the executory contract should be approved.

PUBLISHED InreKerr, InreMcClean, Sr., InreMcClean, Jr., 84C-03028, 84C-
01280, 84C-01279, Judge Clark.

Issues of law: Whether or not these self-employed debtors' interests in their Keogh
retirement plans are excluded or exempt from their bankruptcy estates.

PUBLISHED In re J.R. Research, Inc., 84C-02061, Judge Clark.

Former trustee does not have standing to assert a claim under 8 506(c).

PUBLISHED In re Jeppson, 84C-00380, Judge Clark.

Theissuein this case is whether a creditor's plan of reorganization is confirmable.

PUBLISHED Inre Tri-L Corp., 81C-02084, Judge Clark.




(199)

(200)

(201)

(202)

65B.R. 774

8-22-86

65 B.R. 781

8-22-86

65 B.R. 788

8-27-86

Page 56
Selected Opinions

Updated

Trustee's objection to an administrative expense claim.

PUBLISHED Stuart, Trustee, v. Pingree (In re Afco Development Corp.), 85PC-
0795, Judge Clark.

Chapter 7 trustee brought suit to avoid allegedly preferential transfer, and defendants
moved to dismiss complaint as untimely. The court held that trustee, initially appointed
under Chapter 11 and subsequently appointed to serve as Chapter 7 trustee upon
conversion of case, had two years after date of second appointment within which to
commence proceeding to avoid preference.

PUBLISHED Tradex, Inc. v. The United States of America (In re IML Freight,
Inc.), 83PC-3254, Judge Clark.

The Court is called upon to determine whether or not the United States may set off atax
penalty against its prepetition obligation to the debtor.

UNPUBLISHED I|.E.S.Inc.v. Nationa Credit Union Administration Board, et al. (In
rel.F.S. Inc.), 86PC-0334, Judge Clark.

Appealed; See #221.

9-4-86

APPEAL Wasatch Bank of Lehi v. Hunter (In re Hunter), 85PA-0581, Judge
Sam.

Paintiff sought § 523(a)(2)(A) determination that a debt owed by
the defendants to the plaintiff should be adjudged nondischargeable
because the defendants allegedly obtained the subject loan by false
pretenses, false representation, or actual fraud.



(203)

(204)

(205)

(206)

9-4-86

9-4-86

9-14-86

9-30-86

UNPUBLISHED

UNPUBLISHED

UNPUBLISHED

APPEAL
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Main Hurdman, Trustee, v. A & W Investments, Inc., et a. (Inre

IML Freight, Inc.), 85PC-1265, Judge Clark.

Motion to dismiss complaint on the ground that it fails to state a
claim upon which relief may be granted and is barred by the statutes
of limitations.

National Acceptance Company of Americav. Salina Truck & Auto
Parts, Inc., et al. (In re Salina Truck & Auto Parts, Inc.), 84PC-
1082, Judge Clark.

Plaintiff is seeking a determination that it holds a properly perfected
first priority security interest in the seller's interest under a Utah
Uniform Real Estate Contract. Thetrustee counterclaimed under 11
U.S.C. 8§ 544 to avoid the security interest of plaintiff for failure to
properly perfect itsinterest in property of the debtor.

Main Hurdman, Trustee, v. Baldwin, et al., (In re Vasilacopul 0s),
84PC-1094, Judge Clark.

Fraudulent conveyances. Reasonably equivalent vaue and
insolvency elements.

In re Ralsu, Inc., 85A-02848, Judge Anderson.

Issues on appeal: Was the debtor's petition filed in bad faith?,
Should the stay be lifted for lack of adequate protection?;, Was the



(207)

(208)

(209)

(210)

9-30-86

10-2-86

10-7-86

10-8-86

APPEAL

APPEAL

APPEAL

See #184.

APPEAL
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transfer of assetsto debtor afraudulent transfer?; Did the stay expire
because the bankruptcy court failed to enter itsfinal order within 30
days of the hearing?

In re Gibson Products Company, Inc., 86C-00933, Judge Winder.

Motion to stay the effect of the bankruptcy court's order denying the
debtor's motion for an extension of timeinwhich to assumeor reject
the sublease on the premises previously occupied by the debtor and
to enjoin the sublessor from transferring, assigning, or otherwise
conveying the debtor's leasehold interest in the premises during the
pendency of this appedl.

Rupp, Trustee, v. Graybar Electric Company, Inc. (In re
Henningsen), 85PA-0096, Judge Winder.

Preferentiad transfers.

C & C Company V. Sedttle First National Bank (In re Coal-X Ltd.
"76"), 84PC-165l, Judge Winder.

Priority of lien.

Aetna Finance Company v. Bedford (In re Bedford, 84PC-1914,
Judge Winder.

False pretenses, false representations, or actual fraud.



(211)

(212)

(213)

(214)

(215)

(216)
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11-4-86
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11-26-86

12-9-86
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APPEAL In re Paiute Oil and Mining Corp., 84C-03451, Judge Jenkins.

Constructive trust, proof of claim.

APPEAL American Tierra, Inc., 81-03073, Judge Winder.

Attorney conflicts of interest.

APPEAL Mosier, Trustee, v. Schwenke, et a. (Inre DennisL. Carlson, Inc.),
86PC-0575, Judge Jenkins.

Trustee's sale of real property.

PUBLISHED In re Black, 85C-02395, Judge Clark.

Whether a cross-claim against the debtor for indemnification or contribution, arising out
of aprepetition business transaction, is enjoined by the automatic stay where, under state
law, the claimant's cause of action would first arise upon the commencement of
postpetition litigation against it.

APPEAL Main Hurdman, Trustee, v. Trailer-Train, Inc. (In re IML Freight,
Inc.), 85PC-0283, Judge Jenkins.

Preferential action, subject matter jurisdiction.

UNPUBLISHED Elton, Inc. v. United States of America, et a. (In re Boswell Land
& Livestock, Inc.), 85PC-0777, Judge Clark.
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(219)

(220)

(221)

12-12-86

2-6-87

71B.R.53

2-23-87

71 B.R. 305

3-6-87

70 B.R. 883

3-13-87
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Updated

Doctrine of inverse order of alienation; validity of lien.

APPEAL In re Durfee, 86C-01501, Judge Jenkins.

Violation of automatic stay and contempt of court.

1987

PUBLISHED In re Bajan Resorts, Inc., In re Bajan Development Company, Ltd.,
84C-03443, 84C-03444, Judge Clark.

Filing of late proof of claim.

APPEAL Rushton, Trustee, v. Truab (In re Nell), 86PA-0104, Judge Jenkins.

Court holds that the bankruptcy court lacked jurisdiction to enter afina order.

PUBLISHED In re Anderson, 86A-00085, Judge Allen.

Debtor's motion to convert chapter 11 case to a case under chapter 12.

APPEAL |.F.S. Incorporated v. National Credit Union Administration Board
(Inrel.F.S. Incorporated), 86PC-0334, Judge Winder.
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(223)

(224)

(225)

See #201.

3-18-87

3-25-87

71B.R. 674

4-15-87

APPEAL

PUBLISHED
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The debtor was not alowed to set aside a postpetition sale of stock,
since a prepetition stock purchase agreement under U.C.C. § 9-504
cut off the debtor's fixed right of redemption pursuant to § 9-506.

Vaue Qil, Inc. v. Green River Development Associates, Inc. (Inre
Vaue Qil, Inc.), 85PA-0200, Judge Jenkins.

Falluretotimely file pre-trial order; motion to reconsider; timeliness
of appeal.

Bank of Utah v. Auto Outlet, Inc., et a. (In re Auto Outlet, Inc.),
86PC-0297, Judge Clark.

Nondischargeability complaint for willful and malicious injury under 8 523(a)(6).

PUBLISHED

72 B.R. 431; See #245

4-17-87

APPEAL

Orem Postal Credit Union v. Twitchell (In re Twitchell), 85PA.-
0922, Judge Allen.

Defalcation while acting in afiduciary capacity.

World Communications, Inc. v. Direct Marketing Guaranty Trust (In
re World Communications, Inc.), 86PA-0893, Judge Winder.

Bankruptcy court's finding that the escrow account in question
constitutes property of the estate is affirmed. Case remanded prior
to execution of turnover order for determination of existence of a
security interest and the propriety and availability of adequate
protection and whether there was an oral modification of thewritten
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__BR.___
See #189.
See#313a

(227)  5-26-87

(228)  5-27-87

APPEAL
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Updated

agreement pertaining to the amount of sales proceeds that could
legitimately be withheld and placed in escrow.

Research-Planning, Inc. v. Roger G. Segal, Trustee (In re First
Capital Mortgage Loan Corp.), 84PC-0129, Judge Jenkins.

The issue is whether money that the debtor

received as an escrow agent, deposited in its

general account and used to pay its debts

APPEAL

UNPUBLISHED

should be returned to the escrow depositor after the bankruptcy
trustee recovered the payments as preferential transfers.

Mannv. Duncan, (In re Clealon Mann), 84A-01011, Judge Winder.

Issue is whether the bankruptcy court abused its discretion in
approving the settlement recommended by thetrusteewherethesole
basis for objection to that settlement was that the objecting party
offered to pay $300.00 more for sale or abandoment of the claim to
them than was given to settle.

In re Beehive International, 84C-02702, Judge Clark.

District court entered an order staying all proceedings in an action
before it and certified the following questions for the bankruptcy
court's determination: Is the license at issue in this action an
executory contract assumed by debtor as a reorganized debtor?
Would any bankruptcy policy or interest be impaired if this action
were referred to arbitration, and if so, what bankruptcy policy or
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6-26-87
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Updated

interest should be considered in deciding whether this action should
be stayed pending arbitration and transferred as requested by
defendants?

APPEAL In re Roberts, In re Roberts, Inc., 82C-01037, 82C-01038, Judges
Jenkins, Winder, Greene, and Sam.

Potential conflictsin atty. representation.

UNPUBLISHED InreTri-L Corporation, 81C-02084, Judge Clark.

Allowance of postconfirmation, preconversion administrative
expense claim.

APPEAL In re Dondy, Inc., In re Wright, 86A-02236, 86A-02237, Judge
Anderson.

Potential conflictsin atty. representation.

UNPUBLISHED Inre Raines, 84C-01879, Judge Clark.

Motion to reopen case to add a creditor.

APPEAL Moxley v. Bingham (In re Moxley), 83C-02914, Judge Winder.

Reopening of a chapter 7 case to add a creditor.
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(235)

(236)

(237)

(238)

7-20-87

7-20-87

7-20-87

7-23-87

77B.R. 843

8-6-87

UNPUBLISHED

UNPUBLISHED

UNPUBLISHED

APPEAL
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John Deere Company v. Iverson (In re lverson), 83PC-0666, Judge
Clark.

Determination of the nature, validity and priority of variousliensand
interests in certain farm equipment.

In re Lawn Care Corporation, 86C-03606, Judge Clark.

Objection to trustee's notice of intent to sell assets of the estate.

Wilkins, Trustee, v. Union Bank (In re lIrving Financia
Corporation), 85PC-0181, Judge Clark.

Wasdebtor'srepayment of aloan obligation preferential. Did debtor
receive "reasonalby equivaent value" in exchange for securing and
satisfying the loan obligation?

Merrill, Trustee, v. Abbott, et . (In rendependent Clearing House
Company, et al.), 83PA-0986, Judges Jenkins, Winder, Greene.

Limits on Court's equitable powers. Ponzi scheme payments.

APPEAL

In re Clark Tanklines Company, 86C-00545, Judge Winder.

Adequate protection.
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9-25-87

11-16-87

12-1-87

12-4-87

APPEAL

APPEAL

UNPUBLISHED

UNPUBLISHED
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Updated

Merrill, Trustee, v. Allen, et a. (In re Universal Clearing House
Company, et al.), 81A-02887, 81A-02886, 81A-03704, Judge
Winder.

Appellant asking court to overrule the decision of the bankruptcy
court denying him relief from ajudgment under 60(b) Fed.R.Civ.P.

In re Larson, 87C-00042, Judge Winder.

Motion for disqualification of bankruptcy judges. Dismissal of
Chapter 11 case. Judge Clark's findings of fact are not clearly
erroneous nor do his conclusions of law constitute an abuse of his
discretion.

Rushton, Trustee, v. Nell Investment Company, et a. (In re Ndll),
86PA-0026, Judge Clark.

Fraudulent conveyances.

In re CFS Fox River, Ltd., 86C-02732, Judge Clark.

Sanctions, superpriority claimfor moneysexpended pursuant to cash
collateral stipulation.

Prudential Federal Savingsv. Dana(lnre Dana), 87C-00810, Judge
Winder.

Multiple filings.
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1-11-88

2-16-88

83 B.R. 795 Transfer of venue.

2-22-88

APPEAL

APPEAL

APPEAL
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Updated

Merrill, Trustee, v. Turner (In re Independent Clearing House
Company, et al.), 83PA-3081, Judge Jenkins.

Fraudulent conveyances from debtors to attorneys.

1988

The Lockhart Co. v. Multi-Resort Ownership Partnership (In re
Sweetwater), 86PA-0766, Judge Sam.

Perfected security interest in contracts. Two issues. When did the
insolvency proceeding terminate for purposes of commencing the
sixty-day period in Utah Code Ann. 8 70A-9-403(2), and were
appellantsrequired to file a continuation statement to maintain their
perfected status?

In re Retirement Inn at Forest Lane, Ltd., 84A-04462, Judges
Jenkins, Winder, Greene, and Anderson.

Orem Postal Credit Union v. Twitchell (In re Twitchell), 85PA.-
0922, Judge Winder.
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(248)

(249)

See#224, 91 B.R. 961

3-10-88

86 B.R. 671

3-28-88

84 B.R. 214

4-29-88

5-12-88

PUBLISHED
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Soleissue on appedl iswhether appellant wasin afiduciary capacity
within the meaning of § 523(a)(4) when the defal cations occurred.

In re Terracor, €t al., 81B-00599 to 81B-00602 and 81B-00689 to
81B-00696, Judge Boulden.

Report and recommendation for abstention pursuant to 28 U.S.C. § 1334(c)(1) and
Bankruptcy Rule 5011(b).

PUBLISHED

Bowen v. United States Internal Revenue Service, (In re Bowen),
87PB-0236, Judge Boulden.

The issue is the proper method for calculating abuse tax shelter penalties under |I.R.C.

Section 6700.

UNPUBLISHED

American Community Services, Inc. v. Wright Marketing, Inc. (In
re American Community Services, Inc.), 86PC-0996, Judge Winder.

Withdrawal of reference.

In re The Weber Clinic, 86A-00633, Judge Allen.

Issue of whether or not the release by parties of their claim against
other parties, without a reservation of right to proceed against joint
obligors, constitutes a release of the debtor.
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5-26-88

5-27-88

See #274.
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UNPUBLISHED Community First Bank v. Quinlan (In re Quinlan), 87PB-0893,

UNPUBLISHED

PUBLISHED

Judge Boulden.

Thecreditor'snondischargeability actionwasdismissed for faillureto
filethepretrial order. The creditor moved for reconsideration of the
order under Rule 9024 for excusable neglect. The Court could not
find excusable neglect and would not vacate the order of dismissal.
The Court a so discussesthe conflict of interest of creditor's counsel
who was also the trustee.

In re Dunyon, 87B-04887, Judge Boulden.
Damages would be awarded under 11 U.S.C. § 362(h) when state

court causes of action against the debtor and property of the estate
were republished by a creditor postpetition.

Dewsnupv. Timm, et a. (Inre Dewsnup), 87PC-0116, Judge Clark.

87 B.R. 676 Theissueiswhether the debtorsin this
See 908 F.2d 588
(10th Cir. 1990)

6-24-88

PUBLISHED

Chapter 7 case may redeem real property, which

has been or may be abandoned to them, by

paying to the secured creditorsthe fair market value of the property.
The Court holds that a Chapter 7 debtor may not utilize 8 506(d) to
avoid theundersecured portion of alien on property which isexempt
or which has or will be abandoned by the trustee. The avoiding
power of that section islimited to property which is property of the
estate and is administered by the trustee.

In re Granada, Inc., 87C-00693, Judge Clark.
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88 B.R. 375
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89 B.R. 898
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| ssueiswhether accrued postpetition lease obligationsunder anonresidential real property
lease must be paid immediately, even when the trustee is no longer in possession of the
premises and there are insufficient estate funds with which to pay al accrued
administrative expenses in full. Stated otherwise, the Court must decide whether an
administrative rent claim arising under 8§ 365(d)(3) is entitled to superpriority over other
8 507(a)(1) administrative expense claims.

APPEAL DLB Callection Trust v. Harline (InreHarline), ZionsFirst National
Bank v. Harline (In re Harline), 87PA-0184, 87PA-0185, Judge
Jenkins.

Erroneous dischargeability date.

PUBLISHED In re Smith and Son Septic and Sanitation Service, 86B-05435,
Judge Boulden.

Debtor filed amotion to dismissits Chapter 11 case. Because of debtor's failure to pay
the quarterly fees required under 28 U.S.C. § 1930(a)(6), the United States Trustee
objected to the motion. The Court holds that cause exists to dismiss the case and
concludes that the United States Trustee's motion for a judgment for unpaid fees is
procedurally improper and is therefore denied.

ANR Limited Inc. vs Chattin, District Court No. C-87-845W, Judge
Winder.

An alter ego remedy is property of the bankruptcy estate and should be brought by the
bankruptcy trustee.

UNPUBLISHED Megabar Corporation V. First Security Bank of Utah (Inre Megabar
Corporation), 87PB-0772, Judge Clark.

Preferentia transfer.
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UNPUBLISHED Eggett v. Shaffer (In re Shaffer), 86PC-1063, Judge Clark.

A cause of action under 8§ 523(a)(2)(A) requires a showing of
intentional misrepresentation.  Negligent misrepresentation is
insufficient.

APPEAL Clendenen, Trustee, v. Van Dyk Oil Company, Inc., (In re By-Rite
Didtributing, Inc.), 86PA-0946, Judge Sam.

Postpetition payments of checks, delivered prepetition to the payee, constitute voidable
postpetition transfers under 11 U.S.C. § 549(a).

APPEAL In re Skinner, 87A-03646, Judge Winder.
Bankruptcy court incorrectly imposed sanctions under 11 U.S.C.
§ 362(h).

APPEAL Hurdman, Trustee, v. Anderson (In re Vasilacopul 0s), 84PC-1101,
Judge Sam.

Trustee may recover excess funds transferred to defendants.

APPEAL Rupp, Trustee, v. Codale Electric Supply, Inc. (In re Henningsen),
85PA-0099, Judge Greene.

Preferentiad transfers.
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Merrill, Trustee, v. Nelson Family Trust (In re UCH), 83PA-1087,
Judge Sam.

Preferentiad transfers.

Bryant v. Straup (In re Straup), 85PA-1419, Judge Winder.

Section 523(a)(9) must be read broadly in order to allow an injured
party access to another forum that can enter a judgment relating to
adebt arising from a drunk driving incident.

Cottonwood Leasing v. Cossey (In re Cossey), 86PC-0408, Judge
Jenkins,

If a secured creditor elects to file a proof of claim and the debtor's
plan purportsto provide for that claim, the secured creditor ignores
the plan and the confirmation hearing at his peril.

Joseph v. Stone (In re Stone), 84PC-0988, Judge Anderson.

91 B.R. 589 Appellants have failed to demonstrate by clear and convincing evidence that the debtor
violated 8§ 523(a)(2)(A) and have failed to demonstrate that the debtor was a fiduciary
within the meaning of § 523(a)(4).

9-27-88 PUBLISHED

Job v. Calder (In re Calder), 86PA-0989, Judge Allen.

93 B.R. 734 Deliberate omissions by the debtor may result in the denia of the debtor's discharge, and

See 907 F.2d 953
(10th Cir. 1990)

the debtor's assertions that the assets are

worthless or unavailable to creditors does not

relieve the debtor from disclosing al his property interests.
Furthermore, the debtor may not hide behind the "invisible cloak of
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9-30-88

91 B.R. 968
See #282.

10-28-88

92 B.R. 501
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disclosure” by aleging that, although not listed appropriately, the
assets were revealed to the trustee at the Section 341 meeting of
creditors and thereafter.

PUBLISHED Walker v. Wilde (In re Walker), 88PB-0356, Judge Boulden.

Motions for relief from stay, relief from 8§ 524 injunction, an order of
nondischargeability or an extension of timeto
fileobjectionsto discharge. The court denied all of the motions due
to the untimely nature of the motions and the right of the debtor to
afresh start.

PUBLISHED Billings, Trustee, v. Cinnamon Ridge, Ltd. (In re Granada, Inc.),
87PC-0812, Judge Clark.

A trustee's rights and powers of a bona fide purchaser of real property from the debtor
under 11 U.S.C. § 544(a)(3) are in addition to the trustee's power to avoid transfers of
property of the debtor that are avoidable by a bona fide purchaser.

Under section 544(a)(3), atrustee'srights and powers of abonafide
purchaser is without regard to any actual knowledge of the trustee
or of any creditor. Inquiry or constructive notice may preclude the
trustee from asserting the bona fide purchaser status.

"Property of the estate” under 11 U.S.C. § 541 includes not only
rightsto property that the debtor has prepetition (section 541(a)(1))
but also additiona rights which the trustee is given by virtue of the
Bankruptcy Code (section 541(a)(3),(4)). Section 541(d) operates
to limit the scope of section 541(a)(1) and (2), not section 541(a)(3)
or (4).
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(269)

(270)

(271)

(272)

11-18-88

93B.R. 739

11-18-88

11-21-88

93B.R. 263

11-29-88

12-8-88

PUBLISHED
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In re Calder, 86A-03558, Judge Allen.

Order Denying Motion to Convert Chapter 7 Proceeding to Chapter 13 Proceeding based
on abuse of the bankruptcy process.

APPEAL

PUBLISHED

In re Hofheins, 87C-06000, Judge Winder.

The bankruptcy court's award of sanctions against a creditor for
violating the automatic stay is affirmed.

Styler, Trustee, v. Tal Oaks, Inc. (In re Hatch), 87PA-0683, Judge
Allen.

Filing of complaint waswithout factual foundation and thelack of thisfoundation resulted
inthe untimely service of the summons upon the defendant. Sanctions against the trustee
and her attorney imposed.

APPEAL

PUBLISHED

Deseret Federal Savings & Loan Assn. v. Brianhead Royae
Development Corporation (In re Brianhead Royale Development
Corporation), 87PA-0063, Judge Winder.

Properly designating the appellant is a substantive jurisdictional
requirement. Leave to appeal from an interlocutory order is
governed by 28 U.S.C. § 1292(b); two of the three requirements of
that section are not met. The appeal is improperly brought and the
case is dismissed.

Calder v. Segal, Trustee, (In re Calder), 88PA-0021, Judge Allen.

94 B.R. 200 Defendant received from the chapter 13 trustee a series of checks representing attorney's
feesfor certain of plaintiff's prepetition servicesto chapter 13 clients. The court is called
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See #251.
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upon to decide whether those fees are property of the estate under 11 U.S.C. §541. The
court rulesthat the fee agreements between the plaintiff and his chapter 13 clients are not
contingent fee agreements and are property of the plaintiff's bankruptcy estate.

APPEAL Rothey v. Shah (In re Shah), 84PC-0059, Judge Greene.

Does plaintiff'sforbearance from calling in demand notes, asaresult
of reliance upon fase financial statements (assuming arguendo that
they were false), constitute an extension, renewal, or refinance of
credit within the meaning of 11 U.S.C. § 523(a)(2)? Court holds
that forbearance in demanding payment on the demand notes
constituted an extension of credit within the meaning of 11 U.S.C.
§ 523(a)(2).

APPEAL In re Dunyon, 87B-04887, Judge Winder.
The question before the court iswhether the bankruptcy court erred

in awarding sanctions against the creditor pursuant to 11 U.S.C.
8 362(h).

1989

UNPUBLISHED BancBoston Financia Company v. Dunyon (In re Dunyon), 87PB-
0960, Judge Boulden.

Fase financia statements.

UNPUBLISHED Hurdman, Trustee, v. Anderson, et a. (In re Vasilacopulos), 84PC-
1094, et al., Judge Clark.




(277)

(278)

(279)

(280)

3-9-89

3-10-89

3-14-89

4-3-89

APPEAL

UNPUBLISHED

UNPUBLISHED

APPEAL
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Fraudulent conveyances.

In re Vasilacopulos, 82C-01031, Judge Greene.

M otions seeking removal of counsel for thetrustee based on conflict
of interest and removal of trustee based on inadequate notice of the
conversion from chapter 7 to chapter 11. Affirmed.

R. D. Bailey Rigging, Inc. v. United States of America (Inre R.D.
Balley Rigaing, Inc.), 87PB-0475, Judge Boulden.

Resolution of creditors claim and debtor'sadversary disputerelating
to rate charges for hauling freight for United States government
agencies pursuant to tenders and bills of lading submitted by the
shipper to the government.

Scovill v. Beauty, Inc. (In re Scovill), 88PC-0929, Judge Clark.

Report and recommendation for abstention under 28 U.S.C.
8 1334(c) and Bankruptcy Rule 5011(b).

Federal Savings and Loan Insurance Corp. v. Smith and Smith &
Corder (In re LittleTree Inns-Layton, Inc.), 88PC-0018, Judge
Winder.

The question before the court iswhether the bankruptcy court erred
as amatter of law in deciding FSLIC's cause of action to recover
funds transferred from the debtor in possession to its attorney
allegedly in violation of Section 363(c)(2) is a core proceeding
conferring jurisdiction upon the bankruptcy court. Affirmed.
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4-7-89

99 B.R. 1001
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See #266.
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101 B.R. 728
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PUBLISHED American Savings & Loan Association v. Weber (In re Weber),
87PB-0790, Judge Boulden.

Unauthorized use of cash collateral constitutes defalcation while in a fiduciary capacity
resulting in asubstantial lossto plaintiff. Nondischargeable judgment awarded in favor of
plaintiff and a genera denial of discharge is warranted.

APPEAL Walker v. Wilde, et al. (InreWalker), 88PB-0356, Judge Anderson.

103B.R. 281 Bankruptcy court correctly concluded that action against another
entity would violate the statutory injunction of 8§ 524 and prejudice
debtor's fresh start. Further, the bankruptcy court is correct in
denying as untimely the motion for an extension of time to file an
objection to the dischargeability of claim. Affirmed.

PUBLISHED In re Caldwell, 88B-07175, Judge Boulden.

Creditor moved for relief from stay and for conversion of debtor's Chapter 12 case under
11 U.S.C. 1208(d) to a case under Chapter 7. The court held that cause did not exist
sufficient to grant relief from stay, but that an intent to deceive could be inferred under
section 1208(d) sufficient to convert the case based on fraud arising from the debtor's
fallureto list approximately half of his asset's on Chapter 12 statements.

UNPUBLISHED In re Sedgwick, 84C-01985, Judge Clark.

Debtors claimed a portion of income tax refunds as exempt under
Utah Code Ann. 8§ 70C-7-103 and Rule 64D of the Utah Rules of
Civil Procedure (limitations on garnishment). The Chapter 7 trustee
objected to the exemption. The issue is whether or not an income
tax refund constitutes disposable earnings from personal services.
The court sustained the trustee's objection.
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UNPUBLISHED Cascade Enerqy & Metals Corp. v. Banks (In re Cascade Energy &

PUBLISHED

APPEAL

Metals Corp., 88PC-0861, Judge Clark.

Defendant's recording in California of ajudgment from the District
of Utah that is not registered as ajudgment in California does not
give constructive notice to the world of an equitable lien declared in
the judgment. There is no genuine issue of material fact; and the
court finds, as a matter of law, that the equitable lien was not
properly perfected. The court finds that plaintiff is not estopped
from contesting the perfected status of the equitable lien.

In re Turner, 88C-05093, Judge Clark.

The matter before the court isan order to appear and show cause as
to why a homeowners association and its manager should not be
held in contempt of court and sanctioned for violation of the
discharge provision of 8 524. Theissueiswhether or not common
expenses (i.e.,, homeowner fees) assessed postpetition by a
homeowners association are a debt for which the debtor has been
released from personal liability as a result of the debtor's discharge
in Chapter 7.

Tradex, Inc., et d. v. Volvo White Truck Corp. (In re ML Freight,
Inc.), 84PC-0844, Judge Winder.

The court agrees with the defendant's position and believes that
§ 553 was intended to preserve, with some changes, the right of
setoff in bankruptcy cases which had been found in its predecessor
statute, 8 68(a) of the Bankruptcy Act of 1898. Because the clear
wording of 8§ 542(b) precludesaturnover of debtsto the extent they
are subject to setoff, it isthe opinion of the court that the defendant's
offset clams may be asserted to defeat plaintiff's claim in this
turnover proceedings. The judgment of the bankruptcy court is
reversed.



(288)
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(290)

7-27-89

8-4-89
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104 B.R. 401

UNPUBLISHED
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Irwin v. Arrowsmith (In re Arrowsmith), 88PB-0699, Judge
Boulden.

The court determines that plaintiff has failed to meet his burden of
establishing by clear and convincing evidence that defendant
committed defa cation while acting in afiduciary capacity imposed
by statute.

In re College Terrace, Ltd., 88B-04591, Judge Boulden.

The matter before the court is a motion for relief from the stay on
property that is the sole asset of the debtor. The court determines
that this property is necessary to debtor's rehabilitation efforts and
that areorganization isin prospect. No finding based on clear and
convincing evidence can be made that debtor has equity in this
property. Criteriaused to determineif aChapter 11 plan isexpected
or possible are set forth. Debtor has failed to comply with court
orders and has breached obligations of a debtor-in-possession;
however, other remedies are available to bring debtor's conduct into
conformity with the orders of the court short of divesting debtor of
itsassets. The automatic stay will remain in effect upon conditions
set forth.

Telecash Industries, Inc. v. Universal Assets (In re Telecash
Industries, Inc.), 89PC-0232, Judge Clark.

Debtor-in-possession brought adversary proceeding to avoid as preferentia transfer
security interest perfected by creditor morethan ten daysafter underlying loan transaction.
Ondebtor-in-possession'smotion for summary judgment, the court held that: (1) creditor's
delayed perfection of security interest granted in connection with loan qualified astransfer
for or on account of antecedent debt, within meaning of preference provision, but (2) mere
fact that creditor waited more than ten daysin order to perfect its security interest did not
preclude finding that transfer occurring upon creditor's perfection of interest was
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substantially contemporaneouswith loan, within meaning of preferenceexception. Motion
denied.

(291) 9-29-89 UNPUBLISHED Peoples National Bank of Washington v. Tracy Bancorp, et a. (In
re Tracy Bancorp), 86PC-0861, Judge Clark.

12 U.S.C. § 1823(e) and the United States Supreme Court's holding
inD'Oench, Duhme& Co.v. FDIC, 315U.S. 447 (1942) bar actions
against the FDIC acting in its capacity as receiver, seeking to
recover property or subordinate a lien based on claims of fraud,
conspiracy, or lack of consideration.

(292) 11-7-89 APPEAL Rushton, Trustee, v. Holy Land Christian Mission, et al. (In re
Jensen), 88PA-0769, 88PA-0783, 88PA-0837, 88PA-0796, 88PA-
0763, 88PA-0841, 88PA-0839, Judge Jenkins.

The sole issue on appeal is whether the two year limitations period
set forthin 11 U.S.C. § 546(a)(1) beginsto run from the date of the
trustee's actual permanent appointment at the first meeting of
creditors, or from an earlier dateif the creditors meetingisheldlater
than the twenty to forty-day time period dictated by Bankruptcy
Rule 2003(a).

(293) 11-13-89 UNPUBLISHED Inre Creech, 86C-05249, Judge Clark.

Integrity of confirmed plan; res judicata effect of confirmed plan;
equitable estoppel. Standards for dismissal under 11 U.S.C.
§ 1208(c).

(294) 12-15-89 UNPUBLISHED Associated Builders and Contractors of Utah, Inc., v. United Bank
(In re Lindsay), 89PB-0550, Judge Boulden.
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Report and recommendation concerning plaintiff's motion for
remand or for mandatory abstention. Court denied the motion for
remand finding that equity would not be served by remanding the
action to state court. The motion for mandatory abstention is also
denied becauseit isinapplicableto thisrelated matter because clams
of nondischargeability are inappropriate for state court adjudication
and the matter can be timely adjudicated in the bankruptcy court.

1990

(295) 1-2-90 UNPUBLISHED In re Naka Industries, Inc., 86B-03175, In re Nakashima, 86B-
03178, Judge Boulden.

Court denies the granting of counsel's nunc pro tunc motion for
appointment as counsel for these two Chapter 7 debtors. Ruling
based upon the finding that counsel was not disinterested and had
falled to make full and adequate disclosure in his application. The
court restated the law regarding nunc pro tunc motions noting the
appropriate use of such amotionisto correct amistake or error that
actually occurred rather than to change the record to reflect
something that did not occur or to cure the omissions of counsel.

(296) 1-26-90 PUBLISHED Billings, Trustee, v. Zions First National Bank (In re Granada, Inc.),
89PC-0418, Judge Clark.

110 B.R. 548 Triangular preference cause of action and fraudulent transfer cause of action under
88 547(b) and 548(a).

(297) 1-31-90 PUBLISHED In re Vanderbilt Associates, Ltd, 89B-02556, In re Sandal Ridge
Associates, 89B-04314, Judge Boulden.
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Law firm sought to simultaneously represent two Chapter 11 debtor limited partnerships
which had a common general limited partner. The court held such representation
constituted an actual conflict of interest adverse to the estate of each debtor so as to
prohibit employment.

APPEAL In re Fossey, 87B-06187, Judge Winder.

Court abused its discretion in not alowing reopening of debtor's Chapter 7 case where al
of the debtor's assets had not been administered. Discussion of proper procedure of
abandonment of property.

UNPUBLISHED Dahlstromv. Placer U.S,, Inc. (Inre Dahlstrom), 89PC-0653, Judge
Clark.

Interpreting Reliable Elec. Co., the court finds that a clam not
scheduled by the debtor isnondischargeable. Debtor'sfailuretogive
reasonable notice of the plan confirmation hearing constitutes denial
of due process, therefore the creditor's claim is not subject to the
debtor's plan and is not dischargeable.

PUBLISHED In re Dillon, 89B-06914, Judge Boulden.

Trustee objected to exemptions claimed by debtor in an automobile which she had won in
acontest andin ariflewhich she had purchased to replace arifle she had previously owned
as a child but had subsequently lost as part of a property settlement in a divorce
proceeding. The court held the automobile possessed no particular sentimental value as
contemplated by the Utah Code, the rifle likewise failed to hold any such sentimental
value, and the car did not qualify for the motor vehicle exemption as atool of the trade.

PUBLISHED America First Credit Union v. Shaw, (In re Shaw), 89PB-0668,
Judge Boulden.

Chapter 7 debtor moved for an award of attorney fees against alender which had brought
nondischargeability action but then stipulated to adismissal with prejudice. Thecourt held
the lender's position regarding alleged misrepresentations would not have been
substantialy justified if lender had undertaken reasonable inquiry. But, the lender's
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reliance upon the sworn testimony of the debtor represented special circumstances which
would relieve the lender of liability for attorney fees.

4-13-90 PUBLISHED

Commercia Factors of Salt Lake City, Inc. v. Jensen (In re Jensen),
88PB-0679, Judge Boulden.

113B.R.51 Creditor sought inclusion of attorney feesin amount of debt held to be nondischargeable.
The court held creditor was entitled to attorney fees and costs incurred both pre and
postpetition pursuant to provision in parties contract stating that losing party would pay
prevailing party's costs of enforcement under the contract.

4-20-90 UNPUBLISHED
5-2-90 UNPUBLISHED
5-10-90 UNPUBLISHED
5-25-90 PUBLISHED

115 B.R. 702; See #316

In re Mann, 89C-03445, Judge Clark.

Rule 9011 sanctionsimposed against attorney for bad faith Chapter
13 filings.

In re Isakson, 90B-00604, Judge Boulden.

Violation of automatic stay. Actua damages, attorneys fees, and
punitive damages awarded.

Stoddard v. Stoddard (In re Stoddard), 89PB-0694, Judge Boulden.

Section 523 action aleging breach of fiduciary duty and
embezzlement.

Billings, Trustee, v. Key Bank of Utah (In re Granada, Inc.), 89PC-
0420, Judge Clark.

Chapter 11 trustee filed complaint claiming that certain payments
that debtor made to defendants are avoidable as preferential and/or
fraudulent transfers under § 547(b)
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and 548(a) and that the value of those transfersis recoverable by him under § 550(a).

(306)

(307)

(308)

(309)

6-19-90

PUBLISHED

115 B.R. 311, See#330

6-29-90

8-14-90

117B.R. 682

9-14-90

See #340

UNPUBLISHED

PUBLISHED

In re Martin, 89B-05149; In re Verwer, 89B-05263; In re Fullmer,

89B-06063, Judge Boulden.

Chapter 7 trustees objected to debtors claimed exemptions of funds
held in ERISA quaified retirement plans. The court held that funds
held in ERISA gquadlified retirement plans are property of the estate
unaffected by any exception for spendthrift trusts and are not
exempted from the estate pursuant to Utah Code Ann. sections 78-
23-5(1)(j) and 78-23-6 because of ERISA's preemptive effect on
state law.

Elggren, Trustee, v. Enoch Smith Sons Company (In re Park
Meadows Investment Co.), 89PC-0510, Judge Clark.

Action alleging that certain transfersthat debtor had made during the
pre-petition year are avoidable as preferential transfers under
8§ 547(b) and are recoverable under § 550(a).

TSIndustries, Inc., 89C-04919, Thermal Systems, Inc., 89C-04920,
Thermal Systems of Utah, Inc., 89C-04921, Judge Clark.

Theissueiswhether apre-petition executory contract to extend financial accommodations
to adebtor is capable of being assumed under § 365(a), notwithstanding the prohibitions
of § 365(c)(2), if it was entered into by the parties in anticipation of bankruptcy.

UNPUBLISHED Haymond, etal.,v.Grant (InreGrant), 88PB-0972, Judge Boulden.

The shareholders of an electrical company purchased by a company
owned by the debtor filed anondischargeability action, asserting the
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debtor used a fase financial statement in support of his personal
guarantee to repay the purchase price. After hearing extensive
evidence, the court found that the plaintiffs failed to prove by clear
and convincing evidencethe debtor'sintent to deceive asrequired by
11 U.S.C. § 523(a)(2)(B).

In re Lopez, 90B-01420, Judge Boulden.

Creditor filed a motion for sanctions under Bankruptcy Rule 9011
against the debtor and debtor's counsal for filing a Chapter 13
petition while a prior Chapter 13 case was still pending. The court
found the debtor had merely relied upon counsel and had not
intentionally violated therule. The court found debtor's counsel had
advanced his own personal agenda because of conflicts with the
court at the expense of creditors, that no case law supported the
position taken by counsel, and that, using an objective standard, a
reasonable attorney would not have refiled a new petition on
essentially the same debt prior to dismissal of the first case.
Sanctions were awarded.

America First Credit Union v. Shaw (In re Shaw), 89PB-0668,
Judge Boulden.

A creditor brought a nondischargeability action against the debtor
based on an incomplete investigation of the facts, but the court
declined to award attorney's fees to the debtor's attorney under 11
U.S.C. 8§ 523(d). The debtor's attorney then requested attorney's
fees under Utah Code Ann. 8§ 78-27-56.5. The court found that
attorney's fees could have been awarded to the prevailing debtor if
the contract had provided for attorney's fees for the creditor in the
same action. The court found, however, that the contract allowed
attorney's fees only for taking possession of collateral. Since this
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UNPUBLISHED
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was an unsecured debt, neither the creditor nor the debtor's counsal
were entitled to fees.

Walker, McElliott, Wilkinson & Associates v. Smith, Halander,
Smith and Associates, et a. (In re Waker, McElliott, Wilkinson &
Associates), 88PB-0669, Judge Boulden.

An action brought under Bankruptcy Rule 9011 and 28 U.S.C.
8 1927 requesting sanctions and attorney's fees. The court found
that plaintiff's attorneys had made reasonable inquiry into the facts
and law in relation to the claim for relief for avoidance of transfers
taken in alleged violation of the automatic stay. The court found
that reasonableinquiry had not been made into the facts nor the law
as they related to a fraudulent conveyance action and sanctioned
counsal. One sanction sufficed for both Rule 9011 and 28 U.S.C.
§1927.

Group Communications, Inc., 88B-03045, Judge Boulden.

Chapter 11 debtor objected to two proofs of claim filed by a
creditor, asserting that interest on undersecured notes in its
bankruptcy case ceased to accrue upon the filing of a bankruptcy
petition in a co-maker's bankruptcy case. The court held that the
accrua of interest continued until the filing of the debtor's petition.
An order incorporating the terms of a stipulation regarding the fair
market value of real property in the co-maker's bankruptcy case had
no res judicata effect on the accrual of interest in the debtor's case.
The court denied the debtor's objection to the unsecured claims as
modified.

Research-Planning, Inc. v. Roger G. Segal, Trustee (In re First
Capita Mortgage Loan Corp.), 84PC-0129, 10th Circuit.
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Funds recovered by the trustee in settlement of his preference
actions comprised part of the bankruptcy estate. Thedistrict court's
decision is affirmed.

Billings, Trustee, v. Richards Woodbury Mortgage Corp., et al. (In
re Granada, Inc.), 89PC-0401, Judge Clark.

Section 547(b)(5) was not satisfied because the creditor was
oversecured. 1nso holding, the court rejected the trustee'sargument
that the property collateralizing the debt should be separated and
valued according to the debtor's interest.

Household Bank v. Touchard (In re Touchard), 89PB-0771, Judge
Boulden.

A creditor brought a nondischargeability action against the debtor under 11 U.S.C.
8 523(a)(2)(A) on a credit card debt. The court adopted the "implied representation”
doctrine relating to credit card purchases. The court also referred to aten-factor list in
determining whether the requisite intent to deceive existed. The debtor made numerous
charges after exceeding her credit limit, several of which were made in the same store on
the same day. The court found that debtor lacked the intent to repay the debt and held
that the amount of purchases in excess of the credit limit was nondischargeable.

See #189 and #226

10-29-90 UNPUBLISHED
See #345

11-2-90 PUBLISHED
121 B.R. 397

11-19-90 APPEAL

156 B.R. 303

See#305

Billings, Trustee, v. Key Bank of Utah, et a, (In re Granada, Inc.),
89PC-0420, Judge Winder.

The district court reversed the bankruptcy
court'sholding that anon-insider creditor wasaninitial transferee for
purposes of 8 550(a). Conduit theory discussed.
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In re Whitelock, 90B-00844, Judge Boulden.

Chapter 13 trustee objected to confirmation of debtors' plan, asserting that a co-signed
clam entitled to specialized treatment was improperly categorized pursuant to 11 U.S.C.
§1322(b)(1). Debtors sought to separately classify and provide full payment plusinterest
of the co-signed consumer debt. The court utilized a four-factor test in determining
unfairness and found the disparate treatment unfairly discriminatory. The totality of
circumstances evidenced aless than good faith proposal of the plan that did not meet the
disposable income requirement of 11 U.S.C. § 1325(b)(2)(A). Confirmation was denied.

UNPUBLISHED

UNPUBLISHED

PUBLISHED

1991

Zions First National Bank vs Christiansen Brothers, Inc., et al., (In
re Davidson Lumber Sales, Inc.), 90PC-0044, Judge Clark

The court lacks subject matter jurisdiction over this proceeding
because it involves non-estate property, is between non-debtor
parties, and the administration of the estate will not be affected by its
resolution.

Cascade Energy & Metals Corp. v. Banks, et a. (In re Cascade
Energy & Metas Corp.), 88PC-0861, Judge Clark

Language erroneously omitted from a quoted state statute was
intended to mislead the court and sanctions are imposed. The
motion for release of the recorded lien or for a supersedeas bond is
denied because once the language is inserted that was omitted, the
statute does not stand for the proposition that the movant claims it
supports.

Micoz v. Carter (In re Carter), 90PC-0332, Judge Clark.
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125B.R. 631 Both thelanguage of 8 727(a)(4) and areading of the statute on awhole lead the court to
the conclusion that afalse oath made by adebtor in one case which isultimately dismissed
is not grounds for denial of the debtor's discharge in a subsequently filed case.

3-26-91

4-2-91

4-5-91

125B.R. 634

4-9-91

UNPUBLISHED

UNPUBLISHED

PUBLISHED

Stewart v. Wynn (In re Wynn), 90PC-0297, Judge Clark.

Memorandum opinion and order denying discharge under
8 727(a)(4)(A) and (a)(5). Discussion of Job v. Calder (In re
Calder), 93 B.R. 734, 735 (Bankr. D. Utah 1988), aff'd, 907 F.2d
953 (10th Cir. 1990).

In re CF&1 Fabricators of Utah, Inc., 90B-06721, In re The
Colorado & Wyoming Railway Company, 90B-06730, Judge
Boulden.

Thetrusteein this Chapter 11 case filed an unopposed motion for an
order allowing payment of prepetition claims prior to confirmation
of aplan. Motion is denied.

In re Concept Clubs, Inc., et al., 89A-2750 through 89A-02754,
Judge Allen.

Application of broker for debtor for allowance of compensation as an administrative
expense for a commission of $100,000.00. The court used the standard of "reasonable
compensation™ to determine the amount to be awarded aswell asthe standards delineated
by Matter of Womack, Inc.,, 1 B.R. 95. The court awarded the broker $50,000.00.

UNPUBLISHED

In re Powell, 90B-01412, Judge Boulden.

Motion for sanctions for violating the automatic stay provisions of
§ 362. Defense was made by asserting the applicability of the
doctrine of recoupment. The court concludes that recoupment is
inapplicable to the facts of this case and grants the motion.
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4-9-91 PUBLISHED InreTSIndustries, Inc., etal., 89C-04919, 89C-04920, 89C-04221,
Judge Clark.

125B.R. 638 Theissueiswhether post-trustee services are compensable as administrative expensesfor
attorney who represents a Chapter 11 debtor.

4-23-91 APPEAL Cascade Energy & Metalsv. Banks, et dl. (In re Cascade Energy &
Metals), 88PC-0861, Judge Winder.

Bankruptcy court has subject matter jurisdiction to decide Cascade
Energy'sadversary proceeding initiated after the confirmation of the
plan of reorganization.

4-26-91 PUBLISHED In re Packham, 90C-04129, Judge Clark.

126 B.R. 603 Debtors plan denied and case dismissed because the debtors
proposed Chapter 13 plan did not comply with the disposable
income test set forth in § 1325(b)(1)(B). In particular, the plan
provided for a monthly payment to the Church of Jesus Christ of
Latter-day Saints as atithe.

4-30-91 UNPUBLISHED In re Murdock Machine & Engineering Company of Utah, B-75-
484, Judge Boulden.

See #361 In this Bankruptcy Act Chapter XI case, the trustee argued
entitlement to partial summary judgment on a claim filed by the
United States relating to unliquidated progress payments. In
response to the trustee's motion, the government filed a motion to
dismissfor lack of jurisdiction or to defer resolution of the disputes
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to the A.S.B.C.A. or the U.S. Claims Court. The court determined
that no unliquidated progress payments survived the ruling in
Murdock Mach. & Eng'q Co. v. United States, 873 F.2d 1410 (D.C.
Cir. 1989). Thecourt granted partial summary judgment and denied
the government's motion.

Bagley, Trusteev. U.S.A. (In re Murdock Machine & Engineering
Company of Utah, 90PB-0601, Judge Boulden.

(See related opinion above.) The government filed claims against
the estate based on government contracts with the debtor. The
trustee filed this adversary proceeding objecting to the claims.
Finding the case of Inre Gary Aircraft Corp., 698 F.2d 775 (5th Cir.
1983) instructive, the court discussed primary jurisdiction and
discretionary deferral of government contract claims disputes. The
court concluded that deferral would unduly delay administration of
the estate and denied the government's motion to dismiss or defer.

In re Fullmer, 89B-06063, Judge Winder.

The bankruptcy court's inclusion of Mr. Fullmer's ERISA funds
among the assets in debtors bankruptcy estate, without state or
federal exemption, is affirmed.

Alside Supply Center v. Aste (In re Aste), 89PB-0695, Judge
Boulden.

A creditor brought a nondischargeability action against the debtor
under 11 U.S.C. 8§ 523(b)(2)(B) for a debt obtained through a
materially false financial statement the debtor had signed. In
response to Grogan v. Garner, 111 S. Ct. 654 (1991), the court
reconciled the application of the preponderance of the evidence
standard with the obligation to narrowly construe exceptions to
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dischargeability in favor of the debtor. Finding that the debtor had
no actual knowledge that the statement was false and had no reason
to believe the information on the statement was incorrect, the court
concluded that the debtor did not act in reckless disregard of the
facts.

Placer U.S., Inc. v. Dahlstrom (Inre Dahlstrom), 90PC-0678, Judge
Clark.

Punitive damages are, as a matter of law, nondischargeable under
§ 523(a)(6).

In re Swenson, 90A-04222, Judge Allen.

IRASs are not exempt property under 8§ 78-23-6(3) because they fail
to fall within the parameters of "annuity or other similar plan.”

In re Smith, 88A-02388, Judge Allen

The issue is whether the debtors Chapter 13 plan meets the good
faith requirement of 8 1325(a)(3) where that plan offersto pay 30%
of a debt which would be nondischargeable in a Chapter 7 and the
plan period is only 36 months. Based on Mr. Smith's employment
potential, a60-month planisimperativein order for these debtorsto
meet the good faith requirement for confirmation.

Richard L. Clissold Investment Co. v. Valey Bank & Trust
Company (In re Richard L. Clissold Investment Co.), 90PC-0323,
Judge Clark.
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Holding: (1) Paintiff asserted a jury demand in its complaint but
faled to request a withdrawal of reference. This constituted a
waiver of the jury demand. (2) Under Utah law, when a secured
creditor sells collateral securing a debt in a nonjudicia sale, the
creditor must commence a deficiency action pursuant to Utah Code
Ann. 8 57-1-32 to preserveits claim for adeficiency. If the debtor
isin bankruptcy, the creditor must submit, as appropriate, a notice
under 11 U.S.C. 8 546(b) or an amended proof of claim, to preserve
the deficiency clam. (3) When the creditor's collateral consists of
more than one item of security, the creditor is not precluded from
taking the appropriate steps to preserve its claim for a deficiency
until three months after all items of security securing that specific
debt are sold.

Trustee v. Swire Pacific Holdings, Inc., Trustee v. Spreckels Sugar
Company, Inc. (InreD-Mart Services, Inc. and Estate Redlty, Inc.),
90PC-0524, 90PC-0551, Judge Clark.

The two-year limitation period pursuant to 8 546 commences anew
when a Chapter 7 trustee is appointed after a conversion from
another chapter.

In re Green Street, 91A-03794, Judge Allen.

Before the court are motions for employment of counsel for three Chapter 11 cases. The
court finds an actual conflict that qualifies applicants as "interested” parties within the
scope of 8§ 101(13)(E) and thus subject to disqualification pursuant to 8 327(a). This
disgualification is mandated because the conflict is actual with these debtors and is not
hypothetical or theoretical. Motions are denied.
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Trustee v. American Savings & Loan Association (In re CFS
Financial Corporation), 88PC-0317, Judge Jenkins.

Trustee filed an adversary action asserting two causes of action: 1)
to avoid alien pursuant to 8 544; and 2) to recover property of the
estate pursuant to 8 549. The bankruptcy court granted trustee's
motion for summary judgment and voided the lien on the property.
Theissue considered by the bankruptcy court wasthe validity of the
individual acknowledgment rather than a corporate
acknowledgement on the deed of trust. The court finds that the
guestion asto the form of the acknowledgement is belated. It need
not be decided. The court reverses the order of the bankruptcy
court on other grounds--thetrustee'slesser interest wasextinguished
when the property was sold at the foreclosure sale.

In re CF& | Fabricators of Utah, Inc., et a., 90B-06721, Judge
Boulden.

Professionals sought compensation for services from the estates of
Chapter 11 debtorsin possession in ajointly administered case. The
court held that time reasonably spent preparing fee applications is
compensable at normal hourly rates and is not subject to either a
percentage limitation or an across-the-board discount provided that
the estate is billed only for time spent (1) preparing the fee
application pleading, including the narrative section, at the lowest
applicable hourly rate; (2) exercising billing judgment while
reviewing the application; and (3) responding to objections and
attending the hearing on alowance of the fee application.
Customary overhead charges such as reviewing time records for
accuracy, posting accumulated timerecordsand compiling thebilling
statement are noncompensable charges. The court also held that if
services provided to the estate by a paraprofessional are clerical in
nature and would traditionally be charged to overhead in a non-
bankruptcy case, such services are noncompensable. Finaly, the
court found that telecopier charges should reflect the actual cost to
the estate of long distance telephone rates and supplies and should
not produce a profit for the applicant.
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Haymond, et a. v. Grant (In re Grant), 88PB-0972, Judge Sam.

The judgment of the bankruptcy court should be vacated and the
case remanded to enable the bankruptcy court to re-examine its
ruling in light of the subsequent decision of the Supreme Court in
Grogan v. Garner, which held that the standard of proof for the
dischargeability exceptionsin 8§ 523(a) istheordinary preponderance
of the evidence standard rather than the clear and convincing
evidencestandard. Thecourt concludesthat the plaintiffstimely and
properly demanded ajury trial and did not waivethat right by failure
to request atransfer to the district court. However, inthis case, the
plaintiffs are not entitled to ajury trial on the discharge issue.

Performance |nvestment Corporation of Utah, et al. v. Folsom (In
re Folsom), 91PC-2296, Judge Clark.

State court action that isin the appeal stage should be remanded on
equitablegrounds. Equitable groundsinclude duplication of judicial
resources, uneconomical use of judicia resources, effect of remand
on the administration of the estate, questions of state law better
addressed by a state court, comity considerations, prejudice to
involuntarily removed parties, lessened possibility of inconsistent
result, and expertise of the court where the action originated. If
proceeding is not remanded, the bankruptcy court would be
functioning as an appellate court.

Thomas American Stone & Building, Inc. v. White (In re White),
91PC-0178, Judge Clark.

Thisaction is an ancillary proceeding. The debtor filed bankruptcy
in California, removed a Utah federal district court action to the
Utah bankruptcy court, and is attempting to change venue to
California. Based on equitable grounds, remand of this proceeding
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to the district court is appropriate. And change of venue is neither
in the interest of justice nor for the convenience of the parties.

In re Spanton, 91B-00661, Judge Boulden.

Issues: 1) whether a subrogati on agreement executed by the debtor's
mother and included in an ERISA qudified health and welfare plan
is binding upon the debtor; 2) whether the claimed exemption
constitutes "compensatory damages' as anticipated in the state
exemption statute; and 3) whether the clamed exemption is
preempted by the subrogation provisions of the ERISA qualified
plan. The court concludes that the subrogation provisions are
binding upon the debtor, that the proceeds from the personal injury
claimisencompassed within the meaning of compensatory damages,
and that the claimed exemption is preempted by the plan.

1992

First American Savings Bank, et al. v. Iron County, et d. (In re
United Construction and Development Co.), 90PC-0744, Judge
Clark.

Pursuant to 11 U.S.C. § 362(a)(4), the filing of a petition under the
Bankruptcy Code stays the postpetition creation and perfection of
tax liens under Utah law for real property taxes assessed
postpetition. An exception to the stay, found in § 362(b)(3), which
allows postpetition perfection of aninterest in property to the extent
the trustee's rights and powers are subject to such perfection under
8 546(b), is not applicable. If generaly applicable law permits
perfection to be effective against an entity acquiring rights in
property before the date of perfection, 8 546(b) allows that
perfection postpetition. The court could find nothing in Utah law
that makes that provision in this circumstance.
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Billings, Trustee, v. Richards Woodbury Mortgage Corp., et al. (In
re Granada, Inc.), 89PC-0401, Judge Sam.

Paymentsin question constitute a preferential transfer because such
payments were not accompanied by a release of equivaent vaue.
The order of the bankruptcy court is reversed.

Cottage Farms, Ltd. v. Mary Ellen Sloan, Trustee, et d. (In re
Larsen), 90PC-0720, Judge Jenkins.

Dfd. Mayfield filed amotion to withdraw the reference claiming that
she has aright to ajury trial on the legal issues raised by plaintiff's
interpleader complaint. The interpleader action appears to be
entirely equitable in nature and therefore the parties are not entitled
to ajury trial. The motion to withdraw reference is denied.

In re Medical Systems Research, Inc., 89B-03601, Judge Boulden.

The court denied a motion for confirmation of the debtor's chapter
11 plan. Plan confirmation turned on the debtor's ability to satisfy
the new value exception to the absolute priority rule. Prior to the
confirmation hearing, an individua equity interest holder was
authorized by the court to provide the debtor with an unsecured loan
of $15,000 as a section 503(b)(1) administrative claim. The plan
paid this claim by issuance of stock in the reorganized debtor equal
to an 83% equity interest postconfirmation. The same individua
also agreed to loan the debtor $150,000 postconfirmation to fund
the plan. The $150,000 loan isnot anew value contribution because
the plan provided payment in full with interest over the plan term.
The court held that other equity interest holders were denied the
opportunity to similarly participate in future profits of the
reorganized debtor because the $15,000 contribution was made
under Fed. R. Bankr. P. 4001(c) rather than with notice to all
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creditors. In this case, it was not necessary for the court to
determine whether the new value exception to the absolute priority
rule remains viable after enactment of the 1978 Bankruptcy Codein
light of the recent decision in Phoenix Mutual Life Ins. Co. V.
Greystone 111 Joint Venture, 948 F.2d 134 (5th Cir. 1991). The
court found that the $15,000 contribution wasnot substantial inlight
of the value to be received by the contributor, the prepetition debt
or the debt to be discharged and, therefore, would not be fair and
equitable treatment of the rgjecting class or satisfy the new value
exception even if the exception remains viable under the 1978
Bankruptcy Code.

InreSLC Limited V, aCaliforniaLimited Partnership, 91B-03012,
Judge Boulden.

Within a motion for relief from automatic stay, the debtor and the
secured creditor requested aruling whether the debtor would be able
to confirm a plan based on the new value exception to the absolute
priority rule and whether the new value exception survived the
adoption of the Bankruptcy Code of 1978. The circuit courts have
split onthe continued existence of the new val ue exception because
the judicially-created exception was not expressly incorporated in
Section 1129(b) of Bankruptcy Code of 1978. The court, focusing
on the plain meaning of the language in 11 U.S.C. sections 1129(b)
and 102(3), accepted principles of statutory construction, case law,
the legidative history of section 1129(b) and important policy
considerations, found that the new value exception survived the
enactment of the Bankruptcy Code of 1978. Dueto lack of evidence
and the procedural posture of the case, the court refused to rule on
whether the application of the new value exception would enable
debtor to present a confirmable plan.
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Trustee, v. SwirePacific Holdings, Inc., Trustee, v. Spreckels Sugar
Company, Inc. (In re D-Mart Services, Inc.), 90PC-0524, 90PC-
0551, Judge Clark, Amended.

The two-year limitation period pursuant to
8 546 commences anew when a chapter 7 trustee is appointed after
a conversion from another chapter.

Valey Bank and Trust Co. v. Laurie Jackson McV ey's Collectables,
and Associated Factors, Inc. (In re Laurie Jackson McVey's
Collectables), 89PB-0753, Judge Jenkins.

District court reversed bankruptcy court's determination that it had
related jurisdiction in an action removed from state court to
bankruptcy court. The chapter 7 trustee had abandoned assets of the
debtor prior to the removal of the action. The district court ruled
that because of the abandonment, any residual interest that the
debtor may havein and to its assetsis not an asset of the bankruptcy
estate, and, there being no assets subject to administration beforethe
bankruptcy court, the bankruptcy court was without jurisdiction
either as a core or related matter to determine and resolve the
competing claims of secured creditors.

ZionsFirst National Bank v. Christiansen Brothers, Inc., et al. (Inre
Davidson Lumber Sales, Inc.),90PC-0044, Judge Clark.

The chapter 11 debtor, a subcontractor, entered into a postpetition
arrangement to supply lumber to a project. The debtor purchased
the lumber from a sub-subcontractor, who did not receive payment
from the debtor when due. The sub-subcontractor placed a
materiaman's lien on the project, which was not property of the
estate, pursuant to statelaw. Inturn, the general contractor paid the
sub-subcontractor directly for release of the lien, as allowed under
state law. The court holds that placement of the lien on the project
did not violate the automatic stay. Also, the direct payment by the
genera contractor to the sub-subcontractor did not violate the stay
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and was not in violation of the cash collateral provisions of 11
U.S.C. 8 363. Nothing in 8 363 precludes the actions taken in this
matter. Further, the secured creditor of the debtor's accounts
receivable had not notified the account debtor (the genera
contractor) that payments made on its account must be made to the
debtor or the secured creditor.

In re Ambra Qil and Gas Company, 89B-07810, Judge Boulden.

Chapter 11 debtor-in-possession proposed a plan of reorganization
that provided for a systematic liquidation of all of its assets over a
two-year period. During theliquidation period, the debtor proposed
to continue to operate its business to maximize the value of its
assets. The plan aso provided that upon confirmation, the debtor
would receive a discharge of all of its debt. Under 11 U.SC. §
1141(d)(3), discharge is permissible only if the evidence indicates
that the debtor will engage in business after consummation of the
plan. Creditors overwhelmingly approved the plan.

In this case, the plan would be consummated for the purposes of 11
U.S.C. § 1141(d)(3)(B) at the point when substantially al of the
debtor's assets will be liquidated. The only remaining assets at
consummeation would bethe skill of the debtor'semployees, itsname
and itsdebt-free corporate shell. Thedebtor presented evidencethat
it intended to conduct its service business after its assets were
liquidated but did not clearly establishits ability to do so. The court
determined that the mere intent to conduct business, given the
uncertainty of market conditions, was sufficient in this caseto satisfy
11 U.S.C. § 1141(d)(3) where no evidence was presented that the
debtor proposed the plan for the improper purpose of trafficking in
corporate shells or to avoid its legitimate debts.

In re Moulton Excavating, 87A-02805, Judge Allen.

Secured creditor who allows use of cash collateral is entitled to a
superpriority administrative claim.
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(3%4) 11-6-92 APPEAL Styler, Trustee, v. American Savings, et a. (In re Delbert and Diane
Peterson), 91PB-0213, Judge Winder.

The bankruptcy court ruled that a defective acknowledgement in a
trust deed was not controlled by the Utah Effects of Recording Act
of 1988, Utah Code Ann. 88 57-4a-1,-4 (1990), enacted four years
after the date of the trust deed. Thedistrict court reversed, holding
that the Act's plain wording operated to cure any existing defective
recorded document.

(355) 11-12-92 APPEAL Inre SLC Limited V, 91B-03012, Judge Anderson.
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The chapter 11 debtor sought to disqualify creditor's law firm dueto
aconflict of interest with anindividua attorney of the creditor'slaw
firm, asserting a conflict of interest as a result of an attorney's
representation of the debtor's general partner in prior commercial

transactions while the attorney worked at adifferent law firm. The
bankruptcy court disqualified the attorney but refused to disqualify
thefirm. Thedistrict court on appeal held that: 1) the law firm may
not sufficiently remedy a conflict of interest by building a"Chinese
Wal" to screen the tainted attorney after potential for improper

disclosure has existed; and 2) disqualification of creditor's attorney
was required under U.P.C.R. imputed disqualification provision
whenindividual attorney at thefirm had represented debtor'sgeneral

partner in prior commercial transactions while attorney worked at a
different firm, since neither the firm nor attorney produced any
evidence indicating that the firm instituted screening mechanisms
prior to the attorney's arrival at the firm.

AFFIRMED in part, REVERSED in part by 10th Cir; Case No. 92-
4225. See #364.

In re CF& I Fabricators of Utah, Inc., et a., 90B-06721, Judge
Boulden.

The IRS filed proofs of claim against each of the debtorsin this
jointly administered case for priority tax clams under 11
8507(a)(7)(E) and (G) or inthealternative, asadministrative claims
for "excise taxes' pursuant to 26 U.S.C. § 4971(a) and (b). The
claims are based on the debtors failure to make minimum funding
payments to their ERISA qualified pension plans.

Under 26 U.S.C. §4971(a), the IRSimposesanimmediate 10% first
tier tax based on accumulated funding deficiency if an employer fails
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to make the minimum funding contribution to an ERISA qualified
plan when the employer's annual report is due. If the sponsoring
employer does not correct the deficiency, 26 U.S.C. § 4971(b)
imposes an additional second tier tax equal to 100% of the
accumulated funding deficiency.

ThelRSfiled amended proofsof claimfor thedebtors liability under
26 U.S.C. §4971(a) and (b) as post-petition administrative priority
or aternatively, as pre-petition priority taxes under 11 U.S.C. §
507(a)(7)(E) and (G). In addition to findings based on the specific
circumstances related to timing and claim calculations peculiar to
this case, the court found that claims for excise taxes under 26
U.S.C. § 4971 are not excise taxes alowed priority payment
pursuant to 11 U.S.C. 8§ 507(a)(7)(E) or pecuniary loss penalties
related to a governmental claim under 11 U.S.C. § 507(a)(7)(G),
rejecting theholding of InreMansfield Tire & Rubber Co., 942 F.2d
1055 (6th Cir. 1991), cert. denied sub nom, Krugliak v. United
States, 112 S. Ct. 1165 (1992). The court also found that penalties
under 26 U.S.C. 84971 do not relate to atax and, therefore, are not
entitled to administrative priority under 11 U.S.C. 8§ 503(b)(1)(C).

ThelRSasserted that itsoriginal proofsof claim included protective
language that placed the debtors incometax liability inissue and the
amended proofs of claim should be permitted to cure the defect in
the clams as originally filed. The court held that under the
circumstances of this case, whether the original proofs opened the
door for later amendment was subject to different interpretation and
reserved theissuefor further evidentiary proceedings. However, the
court held that the original proofs did

not give the debtor notice of the existence or amount of the 1990
excise tax clamsunder 26 U.S.C. § 4971. The court held that the
amended proof of claim created anew claim that tripled the amount
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of the origina claim and allowance of the amended claim could not
be justified under the circumstances.

In re Bonneville Peacific Corp., 91A-27701, Judge Allen.

Application for fees denied and award for past professional services
had to be disgorged after court discovered that efforts of counsel
had been directed at protection of principals of debtor corporation
and their status quo, rather than toward any attempt to save estate.

In re CF& | Fabricators of Utah, Inc., et a., 90B-06721, Judge
Boulden.

The court heard evidence related to remaining factual issues
regarding proofs of clams filed by Penson Benefit Guaranty
Corporation (PBGC) against the debtors' estate for under-funded
ERISA qualified pension plans sponsored and administered by the
debtor. (For background information, see Memorandum Decision
and Order Relating to Debtor's Objections, Dated 10/02/92, to
Twenty Amended Proofs of Claim Filed by Pension Benefit
Guaranty Corporation dated November 9, 1992). The court ruled
as follows: (1) The amount of Minimum Contribution Clams
representing "normal pension costs' for the 180 days prior to filing
bankruptcy alowed under 11 U.S.C. 8§ 507(a)(4) is $429,232.
Under the circumstances in this case, there could not be a
distribution under 11 U.S.C. § 507(a)(3). Therefore, no alowed
unsecured wage claims existed on the date of filing and

the PBGC's Clams could not be reduced by a pre-petition
distribution to employees. Normal pension costs are granted
administrative priority pursuant to 11 U.S.C. 8§ 507(a)(1).
(2) Although the burden shifted to the PBGC to prove the vaidity
of all aspects of its proofs of claim, PBGC failed to allocate its
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Minimum Contribution Claims between post-petition interest, post-
termination funding requirementsor charges attributable to amounts
due in the future. Based upon the lack of credible evidence
regarding the components of the Minimum Contribution Claims,
$69,228,373 is disallowed. (3) Debtor failed to establish that the
method (prescribed by regulation and substantive non-bankruptcy
law) used by the PBGC to calculate the amount of its Claims
disproportionately favored the PBGC or unjustifiably inflated its
Clams. Although the court recognized its authority to modify the
ratein acase of manifest injustice or unreasonableness, the equitable
factors unique to this bankruptcy filing did not warrant such a
modification; (4) The reiterative process employed by the PBGC to
calculate the total amount of its Unfunded Benefit Clams, as
reduced by the probable recovery on its Minimum Contribution
Claims, eliminated any duplication and produced a total Unfunded
Benefit Claim of $212,286,000.
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1993

Matravers v. United States of America, IRS, (In re Matravers),
88PA-0967, Judge Allen.

Chapter 13 debtors commenced adversary proceeding against IRS
requesting declaratory judgment that tax liabilities were discharged
and seeking return of sums paid postpetition to the IRS and attorney
fees and costs. Debtors moved for summary judgment. The court
held that: (1) taxes became payable when tax return was due, not
whenincomewas earned on which tax was applied; (2) requirements
for waiver of sovereign immunity were met; and (3) debtors were
entitledto recover property seized postpetition and attorney feesand
costs incurred in pursuing the proceeding. Motion granted in part.

SLC Limited V v. Bradford Group West, Inc. (Inre SLC Limited
V), 92PB-2195, Judge Boulden.

The court held that a secured lender's interest in an assignment of
rents and proceeds was an interest in real property under applicable
state law. Accordingly, the secured lender perfected its interest
prepetition upon proper recordation of the assignment of rentswith
the county recorder. The lender's interest in rents was a perfected
postpetition interest in cash collateral under 8 363(a) and 552(b).
The lender's action to enforce its interest in the collateral rents by
obtaining appointment of a receiver in state court within 90 days
prior to the petition date was not a voidable preference under 8
547(b).

Settlement funds derived from an action by the debtor to recover
unpaid rents, both prepetition and postpetition, from a tenant in
breach of its lease agreement were also subject to the lender's
perfected security interest in rents. The debtor's unilateral action to
recover the rents through judicial action did not change the nature
of the funds from rentsto general intangibles which would not have
been subject to the lender's recorded security interest.



(361)

(362)

4-6-93

990 F.2d 567

APPEAL

See #328 and #329

4-7-93

UNPUBLISHED

Page 108
Selected Opinions
Updated 9-10-96

The secured lender did not violate the Utah one-action rule by
pursuing an action against the individual guarantors of the debt
beforeit had exhausted itsremedi es against the property securingthe
debt. The guaranty agreement is a separate, unsecured debt and the
one-action rule does not prevent a creditor on a debt secured solely
by real property from pursuing an action against guarantors without
first foreclosing the security.

Logan A. Bagley, Trustee, v. United States of America (In re
M urdock M achine and Engineering Company of Utah), 90PB-0601,
Tenth Circuit.

The 10th Circuit ruled that the bankruptcy court had discretion

to defer to the ASBCA or to determineitself whether the
government had aviable claim against the estate, and that any error
by the bankruptcy court in declining to abstain was harmless
assuming that the disputed contract claim against the government
was the bankrupt's only asset.

[.LA.Corp., 89B-07724, Judge Boulden.

Attorneys for unsecured creditor and equity interest holder filed an
application for allowance of attorney'sfeesunder 11 U.S.C. sections
503(b)(3)(D) and (4). The court determined that the attorneys
services related to an objection to a secured clam produced a
substantial and demonstrable benefit to the estate and were
compensable under section 503. The attorneys were not alowed
compensation for general participation in the reorganization process
where any benefit to creditors was too contingent or speculative to
be quantified. In addition to entries related to general matters, the
court also disallowed incomplete itemized entries and duplicate
Services.
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In re CF& I Fabricators of Utah, Inc., et a., 90B-06721, Judge
Boulden.

The debtor owned and operated a 216 acre limestone quarry from
1931 through 1981 to supply limestone used in open hearth furnace
production of steel and iron in Pueblo, Colorado. The debtor
converted to electric arc furnaces and no longer needed large
amounts of limestone. The court found that the quarry, without
reclamation liabilities of $222,662, might have a market value of
$84,000, but concluded that there is no realizable equity in the

property.

The debtor filed a motion under 8§ 554(a) to abandon the quarry as
property of the estate that isburdensome or of inconsequentia value
and benefit to the estate. Colorado objected to abandonment of the
qguarry as improper under the standard announced in Midlantic
National Bank v. New Jersey Dept. of Environmental Protection,
474 U.S. 494 (1986), which limits a debtor's right to abandon
property in contravention of state laws designed to protect public
health and safety from identified hazards. Colorado asserted that the
debtor's abandonment fell within the Midlantic exception because
abandonment would violate Colorado state law requiring mine
operators to reclaim mined property. Colorado failed to prove that
any existing hazards at the quarry site presented inevitable and
imminent harm to the public or that abandonment of the quarry
would aggravate existing conditions or create peril at the quarry.
No hazardous or toxic substance were stored at the quarry site. The
only hazard at the quarry that will not be remedied by forfeiture of
the reclamation bondsisthe general presence of unconsolidated and
unstable rock. The court found that application of the Midlantic
exception was not warranted under the circumstances of this case
and granted the debtor's motion to abandon.

David Dorsey Distributing, Inc. vsOdell Lynard Sanders(Inre Oddll
Lynard Sanders), 92A-23941, Judge Winder.
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Chapter 7 debtor brought motion to avoid a judgment lien
pursuant to 8 522(f)(1). The district court held that where a
judgment lien impairs an exemption, 8§ 522(f)(1) does not permit a
debtor to avoid the lien beyond the amount of the debtor's
homestead exemption provided by Utah Code Ann. 8§ 78-23-1to -
15. Under Utah law a homestead interest takes priority over and is
automatically exempt from ajudicial lien, rendering it unnecessary
to avoid thelien to enjoy the exemption. The court determined that
Utah's homestead exemption statute performs the same function as
§ 522()(2).

Inre SLC Ltd. V, 91B-03012, Tenth Circuit.

Chapter 11 debtor sought to disqualify the secured creditor's law
firm. The bankruptcy court disqualified one attorney inthefirm, but
refused to disqualify the entire firm. On appedl, the U.S. District
Court disqualified thelaw firm by imputation. The secured creditor
appeaed from the district court'sorder. The 10th Circuit held that:
1) the bankruptcy court properly disqualified the attorney because
theattorney'sprior representation of thedebtor'sgeneral partner was
"substantialy factualy related" to the current litigation; 2) the
attorney's disqualification did not have to beimputed to the law firm
because the attorney did not have actual knowledge of material
information protected by Utah Rules of Professional Conduct 1.6 &
1.9(b); and 3) the bankruptcy court improperly imposed screening
measures because the Utah Rules of Professional Conduct only
require screening measuresfor former government attorneys. URPC
1.10, 1.6 and 1.9(b).

Logan A. Bagley, Trustee, v. United States of America (In re
Murdock M achine and Engineering Company of Utah), 90PB-0601,
Judge Boulden.
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Findings of Fact and Conclusions of Law and Order. The trustee of
a Chapter X debtor (the case was originally filed in 1975 under the
former Bankruptcy Act) objected to multi-million dollar proofs of
clam filed by the Government. The Government's claims resulted
from the bankrupt's failure to perform on severa military
procurement contracts and were based on alleged costs of re-
procurement, over-payment, recovery of Government property and
other damages. The court found that the bankrupt's defaults on the
contracts at issue were due to circumstances beyond its control and
were the direct result of the Government's improper actions related
to another contract. Becausethebankrupt'sdefaultswereexcusable,
the court converted the contract terminations to termination for the
convenience of the Government. The Government lost its right to
clams for excess costs of re-procurement and to recover
unliquidated progresspayments. The Government wasorderedtore-
caculate and re-submit its claims to the court in an amount
consistent with this ruling.

In re John M. Griffin, 90B-22845, Judge Boulden.

Findings of Fact and Conclusions of Law. The court previously
approved the employment of special counsel to debtor on a
contingency fee basis. The Application for Payment of Fees and
Reimbursement of Expenses came before the court for final
approval. The court found that the underlying contingency fee
agreement between the applicant and the debtor was inconsistent
with Cdlifornia law and was therefore void. In light of the
circumstances of the case, including the applicant's manipulation of
the settlement amount to increase the amount of the contingency fee,
the court further found that the original approval of the contingency
fee agreement was improvidently granted. Due to these
devel opments, the court determined that compensation would not be
allowed under the terms of the contingency fee agreement. The
court found, however, that applicant was entitled to areasonablefee
under California law. To calculate a reasonable fee, the court
applied a lodestar rate of $160/hour after making percentage
reductions in hours for travel time, insufficient time entries,
ineffective representation, and manipulation of the settlement.
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Memorandum Decision and Order on Cross-Motions Dated 5/7/93
For Partial Summary Judgment and Summary Judgment.

CF& | sold two minesto Wyoming Fuel in 1983. Under acollective
bargaining agreement between CF& | and the United Mine Workers
of America, CF&| agreed to require a successor to assume the
obligation to pay non-pension benefits to retirees. Instead, CF& I
agreed with Wyoming Fuel that CF& | would continueto providethe
benefits. Despitethe sale of the minesand the termination of CF&I's
collective bargaining agreement, CF&| continued to pay the non-
pension benefits through the date of filing its chapter 11 petition and
post-petition until October of 1992. The court found that Wyoming
Fuel was a successor, that CF& | did not have a contractual liability
under the collective bargaining agreement to provide non-pension
benefits, but that CF& 1 had common law breach of contract liability
for failure to require Wyoming Fuel to assume the non-pension
benefits. The court found that the 1974 Benefit Plan (anon-pension
benefit trust fund) was liable to pay the non-pension benefits after
the termination of the collective bargaining agreement.

CF&| asserted clamsunder 11 U.S.C. 88 548 and 549 to avoid the
payment of the non-pension benefits pre and post-petition. The
court found all elements of § 548(a)(2)(A) had been met (reserving
the issue of insolvency), and that pursuant to § 549, CF&I's post-
petition non-pension benefit payments were voidable because they
were neither authorized under Title 11 or by the court. The court
held § 550(a)(1) allowed recovery from the 1974 Benefit Plan as an
entity for whose benefit the transfers were made. The court ruled
that intent to benefit was not an

element of § 550(a)(1). See Clark v. Balcor Real Estate Finance,
Inc. (In re Meridith Hoffman Partners), No. 92-1337, 1993 WL
535698 (10th Cir. December 28, 1993). Therefore, the court
allowed recovery of the transfers avoided under 88 548 and 549
from the 1974 Benefit Plan.

The court also considered whether CF&1 was obligated to pay
retiree benefits pursuant to 8 1114. Since CF&I did not enter
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bankruptcy with either a contractual or common law duty to pay
retiree benefits, the court ruled that CF&I's confirmed plan of
reorganizationdid notimpermissibly alter or modify rightsprohibited
by § 1114 by failing to provide for the payment of retiree benefits.

Stephen W. Rupp, Trustee, v. Dale Lowell Larson (In re Dae
Lowell Larson), 93PB-2034, Judge Boulden.

Findings of Fact and Conclusions of Law and Judgment Denying
Discharge.

The court denied the debtor's discharge pursuant to 8§ 727(a)(2), (3)
and (4) based on the debtor's transfer of his home, hisfailureto list
any assets other than clothes and tools in his schedules, and his
fallure to either keep recorded information or turn over recorded
information to the trustee. The court found that the debtor
transferred hishome, but retained a secret interest with the intent to
hinder, defraud or delay his creditors, and later his bankruptcy
trustee. The court applied the doctrine of continuing concealment
to bring the debtor's actions within the one year prior to filing his
petition as set forth in § 727(a)(2)(A), and also found that the
debtor's actions continued after the date of the petition pursuant to
8§ 727(a)(2)(B).

The court considered whether the debtor had produced records or
information from which hisfinancial condition could be ascertained
pursuant to 8§ 727(a)(3), or had justified hisfallure to

do so. The court found that the debtor kept records and either failed
to preserve the records or concealed them without justification and
denied the debtor's discharge pursuant to 8§ 727(a)(3).

The court also considered whether the debtor's failure to schedule
his equitable interest in his home, as well as numerous other assets
and liabilities, was sufficient to comprise a false oath pursuant to
8 727(a)(4)(A). The court found from the totality of the
circumstances that the debtor falled to disclose information
congtituting a fase oath or account, made knowingly and
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fraudulently, in connection with material matters related to the
bankruptcy case and denied debtor's discharge pursuant to
8§ 727(a)(4)(A).

Stockmen's Hotel, Inc., v. Gary Russell Porter (In re Gary Russell
and Lugene E. Porter), 92PB-2535, Judge Boulden.

Memorandum Decision and Order of Dismissal.

The plantiff filed a motion for default judgment in a
nondischargeability action filed pursuant to 11 U.S.C. §8
523(a)(2)(A) and/or (B). The basisfor the debt was a check issued
by the debtor to athird party and cashed at the plaintiff's business
that was returned for insufficient funds. The court held that the
plaintiff was required to at least prove in personam, subject matter
jurisdiction, and a prima facie case on a motion for default
judgment.

The court refused to grant collateral estoppel effect to a Nevada
state court default judgment because the issue of intent was not
actually litigated in the state court, nor werethe elementsof the state
statute identical to the elements required to prevent discharge under
88 523(a)(2)(A) and/or (B). Further, aNevadacrimina statute that
implied intent could not be the basis of a finding of intent under
§523(a)(2)(A) and (B).

The court held that the plaintiff had not proven by a preponderance
of the evidence the elements necessary to except a debt from
discharge under 88 523(a)(2)(A) and/or (B). The court concluded
that the issuance of a check upon an account containing insufficient
funds is not an implied representation that sufficient funds are on
account to cover the check, (following Williams v. United Sates,
458 U.S. 279, 102 S. Ct. (1982)). Nor did the check amount to a
written statement regarding the debtor's financial condition for the
purposes of § 523(a)(2)(B). The court held the debt dischargeable
and dismissed the adversary proceeding.
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In re CF&I Fabricators of Utah, Inc., et a., 90B-26721, Judge
Boulden.

An application for payment of administrative clams was filed by
former inhouse counsel for debtor on behaf of himself and as the
pro bono representative for approximately 262 former non-
bargaining employees of debtor. The application sought severance
allowances and layoff benefits pursuant to 11 U.S.C. § 503(a) and
(b), and the reorganized debtor objected. Counsel later devel oped
a conflict of interest and withdrew as pro bono counsel for the
former employees.

The court determined the application was a class clam which is
impermissible under the Tenth Circuit's decision in Sheftelman v.
Sandard Metals Corp. (In re Sandard Metals Corp.), 817 F.2d
625, 630 (10th Cir. 1987), modified on other grounds, 839 F.2d
1383 (10th Cir. 1987), cert. dismissed, 109 S. Ct. 201 (1988). In
addition, the court found the application to be mooted by the
withdrawal of inhouse counsel asthe classrepresentative. The court
held that the application also failed to meet the Tenth Circuit's
standard for an informal proof of claim since it did not contain a
demand by the applicants on the estate. The court considered, but
declined to apply, the standard of excusable neglect articulated in
Pioneer Inv. Servs. Co. v. Brunswick Assoc.

Ltd. Partnership, 113 S. Ct. 1489 (1993), to vacate the prior bar

date and dlow the clamants additional time to file their
administrative claims.

In re CF& | Fabricators of Utah, Inc., 90B-26721, Judge Winder.

Debtor sold substantially all its assets to Oregon Steel pursuant to a
court approved plan of reorganization and in accordance with 11
U.S.C. 8§ 363(b). Objecting creditor did not seek a stay of the
bankruptcy court's orders, arguing that it did not object to the sale,
only to the portion of the orders authorizing the sale free and clear
of clamsof creditors. Thedistrict court held the objecting creditor's
fallureto seek astay pursuant to Bankruptcy Rule 8005 rendered the
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appealsmoot under 8 363(m). Thedistrict court refused to read out
of the sale order the express condition that the sale be free and clear
of clamsof creditorswherethe salewas substantially consummeated,
and to do so would risk unravelling the entire sale agreement. The
court noted its refusal "to play the 'Humpty Dumpty repairman’ for
such an ominous task."

In re International Business Advisors, Inc., 94B-21947, Judge
Boulden.

Court denied amotion to dismiss, or alternatively, to lift stay based
on bad faith filing in a chapter 7 case. The motion was brought by
a director and 50% shareholder who was also an oversecured
creditor foreclosing on the estate's principle asset.

The debtor's only other director signed the petition authorizing the
chapter 7 filing without the knowledge or consent of the remaining
director for the purpose of preventing the foreclosure. The court
acknowledged the general rule that corporate authorization to file
bankruptcy requires a quorum and majority

vote of theboard. Anexceptiontothisruleiscreated under Nevada
law where one of two directors has an interest adverse to the
corporation and would have voted not to authorize the bankruptcy
filing. Failure of the remaining director to obtain corporate
authorization to file the bankruptcy did not constitute grounds for
dismissing the case where remaining director's interests would be
protected, and equity preserved for remaining creditors and equity
interest holders.

The parties relied upon affidavits that were not admitted into
evidence at the hearing, and that contained inadmissible evidence.
The court considered the Fed. R. Civ. P. 43(e) exception to the
genera rule that testimony shall be taken orally in open court. The
court discussed the necessity for forma admission of affidavits, but
found that the parties waived any objection to the use or content of
the affidavits, despite their questionable evidentiary status.
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In re John M. Griffin, 90B-22845, Judge Winder.

Thedistrict court affirmed an order that found apreviously approved
contingent fee agreement used to support arequest for $938,617 in
feesto bevoid under 11 U.S.C. § 328(a) becauseit wasimprovident
inlight of devel opments not capable of being anticipated at thetime
the agreement was originally approved. Instead, the bankruptcy
court awarded areasonabl e fee of $329,713 based upon an adjusted
hourly rate, multiplied by the number of hours actually expended but
reduced for variousreasonson apercentage basis. Thedistrict court
also sustained a refusal to award prgudgment interest requested
because of afive year delay in receiving attorneys fees.

Kenneth A. Rushton, Trustee, v. Saratoga Forest Products, Inc. (In
re Americana Expressways, Inc.), 93PC-2391, Judge Clark.

The court heard two motions for summary judgment brought by the
trustee. The trustee challenges the applicability of the Negotiated
Rates Act of 1993 ("NRA") as well as the constitutionality of the
NRA itself. Thetrustee seeksto recover over 2.9 million dollarsin
freight undercharge claims from the defendant and other shippers.
If the terms of the NRA apply to this estate, the trustee will be
prevented from collecting the vast bulk of the estate's claims.
Because the retroactive destruction of the trustee's property rights
by the NRA creates ailmost a complete taking of the trustee's legal
rights as opposed to a simple regulation, this court finds a serious
doubt asto the constitutionality of theNRA. Accordingly, the court
must attempt to interpret the construction of the NRA in away that
avoidsthe constitutional challenge. The property rightsof the estate
are defined by bankruptcy law at the commencement of the case and
remain the law of the case unless expressly changed by Congress.
Here, Congress made it clear that the NRA would not limit or
otherwise affect application of Title 11 of the United States Code.
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Accordingly, this court holds that the freight undercharge claims
asserted by the trustee in the Americana Expressways, Inc.
bankruptcy case are unaffected by the provision of the NRA.

In re Karla Kaye Pokorny, 94C-25246, Judge Clark.

The debtor filed an application for waiver of the chapter 7 filing fee
and indicated that payment to an attorney of the amount of $350.00
was made for services in connection with this case. Because the
debtor paid an attorney for servicesin connection with this case, the
court denied the application for waiver of the filing fee.
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Pension Benefit Guaranty Corporation v. Reorganized CF&|
Fabricators of Utah, et al. (In re CF& | Fabricators of Utah, Inc., et
a.), 90B-06721, Judge Benson.

The bankruptcy court issued rulings dated November 9, 1992,
December 31, 1992, and May 20, 1993, related to proofs of claim
filed by the Pension Benefit Guaranty Corporation (PBGC). The
district court affirmed on all issues except the applicable discount rate
to be applied in determining the amount of the PBGC's claims. The
district court held that the bankruptcy court erred in giving deference
to the PBGC's interpretation of its regulation in determining an
appropriate discount rate and reversed and remanded for the limited
purpose of making an independent evaluation of the discount rate to
be applied.
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1995

Harriet E. Styler, Trustee, v. Conoco, Inc. (In re Peterson
Distributing, Inc.), 94PB-2329; Harriet E. Styler, Trustee, v. Pennzoil
Products Company, 94PB-2343 (In re Peterson Distributing, Inc.);
Harriet E. Styler, Trustee, v. Jardine Petroleum Co.), 94PB-2346;
Judge Boulden.

Defendants in adversary proceedings filed motions to dismiss on
grounds that the § 546(a) two-year statute of limitations had run.
Debtor had filed a voluntary chapter 11 on June 28, 1991, and no
trustee was appointed under 8 1104(a). When debtor-in-possession
had failed to progress toward confirmation of a reorganization plan,
the court converted the case to chapter 7 on July 22, 1992. An
interim trustee was appointed July 16, 1992. When no trustee was
elected under 88 702(b) and (c), the interim trustee became the
permanent trustee under 8 702(d) on August 17, 1992.

The defendants asserted the statute of limitations began to run either
1) when the chapter 11 petition was filed, 2) when the chapter 7
interim trustee was appointed, or 3) when counsel for the interim
trustee was approved. The court held that under the plain language
of 8§ 546(a), the applicable date from which the statute of limitations
begins to run is that upon which the permanent chapter 7 trustee
beginsto serve (in this case, August 17, 1992). Therefore, when the
trustee filed three complaints seeking to avoid § 547 transfers on
August 16, 1994, the two-year statute of limitations had not yet run,
and the court denied defendants motion to dismiss the adversary
proceedings.
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In re Pacific Research & Development Corporation, 92B-24501,
Judge Boulden.

Re: Fifthand Final Application For Compensation of Debtor's Counsel

The court previoudly denied confirmation of debtor's chapter 11 plan
which failed to afford to priority tax creditors the protections of
§1129. The debtor then proposed a sale of substantially al its assets
based on terms more favorable to insiders than to other potential
bidders. The court denied the sale motion and the case was converted
to chapter 7. Debtor'sattorneys (Applicant) filed itsfifth and final fee
application requesting allowance of fees and costs.

Certain taxing authority creditors objected to Applicant's fees as not
beneficial tothe estate, and on groundsthat A pplicant had undisclosed
conflicts of interest and performed services for the benefit of
corporate insiders. Under the Tenth Circuit standards set forth in
Rubner & Kutner, P.C. v. United Sates Trustee (In re Lederman),
997 F.2d 1321 (10th Cir. 1993), the court found that the chapter 11
fees related to the sale motion were not beneficial to the estate and
thus where not necessary because the Applicant should have known
under prevailing case law that the sale motion would not be granted.
Further, the Applicant represented theinterestsof insidersin preparing
and advocating the sale motion. The court denied thefeesincurredin
relation to the sale motion based on the failure to provide a benefit to
the estate and because the Applicant represented an interest adverse
to the estate.

The court noted that in chapter 7 there is no requirement that the
attorney for debtor be disinterested. Thus, under the standards of
8 330 the court allowed the Applicant's chapter 7 fees as actual and
necessary Services.



(378)

(379)

4-13-95 APPEAL

6-18-95 PUBLISHED

185 B.R. 610

Page 123
Selected Opinions
Updated 10-22-97

In re Michael and Sandra Smith, 93C-25852, Judge Winder.

Thisison appeal of an order denying debtors’ objection to aproof of
clam. Debtors filed a chapter 13 petition. Three months later CSE
filed aproof of claim asserting adebt owed by Mr. Smith for past-due
child support to Ms. Rayl. Debtors filed an objection. At the
concluson of testimony, Chief Judge Clark overruled debtors
objection, finding that the agreement between Ms. Rayl and CSE does
not make the claim for past-due child support a dischargeable claim
and that the agreement represents essentially a contingency fee
arrangement and does not change the nature of the child support
obligation.

The sole issue on appea is whether the Assignment for Collection
executed by Ms. Rayl is an assignment as contemplated by 11 U.S.C.
8 523(a)(5)(A), which would effectively transform Mr. Smith’s child
support debt into a dischargeable claim. The court finds that Ms.
Rayl’s intent was not to effect the type of assignment anticipated by
8 523(a)(5)(A), but simply to enter into what is essentialy a
contingency feearrangement with CSE. Thebankruptcy court’ sorder
denying debtors objection to CSE’s proof of claim is affirmed.

In re Hurricane R.V. Park, Inc., 91C-28133, Judge Clark.

The matter before the court is debtor’'s Motion to Enforce the
Bankruptcy Discharge and Hold the Internal Revenue Servicein Civil
Contempt. By filing tax liens, the United States has employed a
processintended to collect or recover money or property. Atissueis
whether thefiling of the lienswas to collect adebt of debtor. Thetax
liens on debtor’ s property are premised on the United States' theory
that debtor isthe“ nominee, alter ego, transferee or agent” of Philip S.
Fry, vice president of the debtor. Under any of these theories, the
United States would be a contingent creditor of the debtor and be
bound by the court’s order of confirmation, the provisions of 11
U.S.C. § 1141 and the 11 U.S.C. § 524 injunction. Any equitable
interest that Fry may have had in debtor pre-confirmation has been
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extinguished by the bankruptcy confirmation process. Fry's
undisputed testimony isthat he not the owner of debtor and holds no
ownership interest in the real property owned by debtor. The court
ordered the United Statesto release each of thetax liens encumbering
debtor’ s property.

In re Gerald V. Eborn, 94B-25640, Judge Boulden.

The matter before the court is an objection by debtor to the fee
application filed by his former counsel, Sherri Flans Palmer. A fee
application is a summary submitted pursuant to Fed.R.Evid. 1006 of
the detailed, contemporaneously maintained time records that are
required to be kept by any attorney seeking fees before this court.
Considering the disarray of the debtor’s file, Palmer’s egregious
faillure to comply with the statute and the standards of this court,
Palmer’ s apparent lack of a cohesive hilling system and the potential
adverseimpact of these circumstances upon Palmer’ sclientsand their
creditors, the court denied Palmer’ sfees and ordered Palmer (among
other things) to file meticulous contemporaneously maintained and
accurate time records with any fee applicationsin pending or future
cases, including those cases in which Palmer is seeking fees of $900
or less.

In re Rocky Mountain Helicopters, Inc., et al., 93C-25447 through
93C-25450, Judge Clark.

This matter came before the court on final application of Whitman
Breed Abbott & Morgan, debtors' counsel, for fees. The court ruled
that the fee request is not reasonable and imposed its own billing
judgment with an across the board reduction of 12% on feesincurred
after the first application period. The court ruled that because
debtors’ counsel neglected an appea with GMAC the fees requested
in the application were further reduced by $100,000.00. Further, the
court reduced by 50% the amount requested for carfare and delivery
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expenses. The court also limited reimbursement for airfare, hotel, out
of town meals, facsimile expenses, and overtime personnel expenses.
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In re Judy Kay Powell, 91B-03362, Judge Boulden.

Theissue before this court is whether the thirty-day objection period
provided in Fed.R.Bankr.P. 4003(b) appliesto bar achapter 7 trustee
from objecting to aclaimed exemption, where the property clamedis
identified, but inaccurately described, and the debtor isnot entitled to
clam the property as exempt. The trustee asks the court to
circumvent therationalein Taylor v. Freeland & Kronz, 503 U.S. 638
(1992) by requiring the debtor to amend her statements and schedules
to accurately reflect the precise nature of the property claimed as
exempt. This would renew the thirty-day period within which the
trustee could object to the debtor’s claimed objection. The court
concludesthat the trustee had sufficient notice that the debtor claimed
the property as exempt to prompt further inquiry, and to trigger the
thirty-day period for filing objections under Fed.R.Bankr.P. 4003(b).
Sincethe debtor fulfilled her obligation to list the property claimed as
exempt with sufficient detail to place the trustee on notice that further
investigation may be required, and since an objection to the claimed
objection was not timely filed, the court orders that the debtor is
entitled to the exemption and sheis not required to amend her list of
property claimed as exempt.

In re Doug Turner Feediot, Inc.,, In re Douglas F. Turner,
consolidated number 94C-25491, Judge Clark.

Atissueistheinterpretation of § 224 of the 1994 Act which amended
the Code to delete the phrase "debtor's attorney" from the list of
parties to whom the court may award compensation pursuant to
8 330(a)(1). It isthis court's opinion that the 1994 amendment to
8 330(a) can be read plainly and simply to mean that chapter 7
debtor's counsel is no longer entitled to an award of fees pursuant to
§ 330 of the Code.
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In re Home Center Corporation of America, 95B-22952, Judge

Boulden.

The issue before the court is whether the facts alleged by counsel for
thedebtor constitute extraordinary circumstancessufficient towarrant
nunc pro tunc approval of appointment of counsel retroactive
approximately six months to the date of the filing of the petition.
Counsdl did not timely move for appointment as counsel for the
debtor because the filing of the case was an emergency, counsel was
unusually busy with other cases the week before and two weeks after
the debtor’'s chapter 11 petition was filed, and because of an
unexpected one-day absence of a much relied upon
secretary/paralegal. In the Tenth Circuit, nunc pro tunc approval of
employment is only appropriate in the most extraordinary
circumstances and smple neglect is insufficient. Land v. First Nat’|
Bank of Alamosa (In re Land), 943 F.2d 1265, 1267-68 (10th Cir.
1991). Accordingly, nunc pro tunc approval hasbeen limited to cases
where the delay in seeking approva is due to either hardship beyond
the professional’s control, or to the action of another whose failure
was beyond the professional’s control. The court concludes that
counsel failed to prove extraordinary circumstances sufficient to
warrant nunc pro tunc approval.

In re Home Center Corporation of America, 95B-22952, Judge Sam.

The court concludesMB& T’ sfailure to file a prepared motion for its
appointment asdebtor’ scounseal dueto such problemsasademanding
workload, neglect, absence of an employee, or oversight cannot be
excused as “extraordinary circumstances’ under a straightforward
reading of controlling law, “extraordinary circumstances’ which
wouldjustify nunc protunc approval of itsappointment. Accordingly,
the court denies the motion for leave to appeal .
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In re Bonneville Pecific Corp., 91A-27701, Judge Allen.

The court has before it amotion to ater or amend its December 1992
memorandum opinion and decision on the fee applications of Hansen,
Jones & Leta and Snell & Wilmer. When representing a debtor in
possession, itsattorney hasaduty to look to theinterests of the estate
and not to the interests of its principals, shareholders, officers, or
directors. Theinability to fulfill the role of independent professional
on behalf of the fiduciary of the estate constitutes an impermissible
conflict. A bankruptcy attorney who fails in this fiduciary capacity,
who failsto remain free of conflicts, who failsto refrain from serving
aconflicting interest during a case must be denied all compensation.
Consequently, the motion to alter or amend the court’s opinion is
denied.

Broitman and Hermestroff vs Kirkland (In re Scott and Christy
Kirkland), 94PB-2210 and 94PB-2209 (consolidated on appeal);
Tenth Circuit.

Plaintiffs failed to show good cause for their failure to timely serve
defendant with complaint and summons. The Supreme Court's
decisioninPioneer Investment Services, Co. v. Brunswick Assoc. Ltd.
Partnership, 507 U.S. 380 (1993), does not link the concept of
"excusable neglect" contained in Fed. R. Bankr. P. 9006(b)(1) with
the concept of "good cause" contained in Fed. R. Civ. P. 4(j) and
there are severa reasons not to apply the flexible "excusable neglect"
concept to the"good cause" standard in Rule 4(j). The plain meaning
of the term "neglect” can connote negligence or inadvertencies. The
plain meaning of the phrase "good cause" has no such connotation.
Rule 4(j) does not use the phrase "excusable neglect." Rule 9006's
allowance for late filings due to "excusable neglect” serves an
equitable purpose in Chapter 11 proceedings. Rule 4(j), by contrast,
applies to awide variety of proceedings and does not have a similar,
equitable purpose. Rule 4(j) operates independently from Rule
9006(b)(1) and Rule 9006(b)(1) may actually relievelitigantsfromthe
harsh consequences of Rule4(j). AsPutnamv. Morris, 833 F.2d 903
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(20th Cir. 1987) explains, the definition of "good cause”" appears to
require "at least as much as would be required to show excusable
neglect."

InreReorganized CF& | Fabricatorsof Utah, Inc., 90B-26721, United
States Supreme Court.

Concluding that characterizationsin the Internal Revenue Code (IRC)
are not dispositive in the bankruptcy context, the Court held that the
exaction imposed by § 4971(a) of the IRC on the amount of an
accumulated funding deficiency of a pension plan was a penalty and
not an excisetax entitled to seventh priority under 8 507(a)(7)(E). The
Court found that the exaction imposed by 8§ 4971(a) was imposed for
violating a separate federal statute (ERISA) requiring the funding of
pension plans and had an "obviously penal character." Accordingly,
the Government's 8 4971(a) claim wasto be dealt with asan ordinary,
unsecured claim in the plan.

However, the Court concluded that the Government's § 4971(a) claim
could not be subordinated to those of other general unsecured creditors
because the " categorical reordering of prioritiesthat takes place at the
legidative level of consideration is beyond the scope of judicial
authority to order equitable subordination under § 510(c)."

Utah Outdoor Advertising, Inc., v. CCl, Inc., et a. (In re CCI, Inc.),
96PC-2044, Judge Clark.

The Chapter 11 plan names a liquidating agent and vests the agent
with the power to sell or dispose of assets. The liquidating agent
conducted an auction in October 1995 for the sale of thereal property
which isthe subject matter of thisadversary proceeding. The plaintiff
participated in the auction as an unsuccessful bidder. At the
conclusion of the auction, the liquidating agent reported to the court
that Michael Todd was the successful bidder. The plaintiff acquired
in December 1995 by specia warranty deed a claim to the subject
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property from persons who testified that they never claimed to own
the property. Theplanvestsall property of the CCl bankruptcy estate
in the liquidating agent and expressly does not revest the property in
the debtor upon confirmation. Because the subject property was still
property of the estate until March 12, 1996, it remained under the
protection of the automatic stay. Therefore, the execution and filing
of the special warranty deed conveying title in the subject property to
the plaintiff wasvoid and without effect. It appearsfrom the evidence
that the adversary proceeding was filed only to harass, to cause
unnecessary delay or to needlessly increase the cost of litigation. The
adversary proceeding is dismissed and the plaintiff is ordered to pay
attorney’ s fees and damages.

In re Kevin and Bonnie Briggs, 95B-23778, Judge Boulden.

The narrow issue before the court is whether the debtors filed proofs
of claim for unsecured creditors by listing the creditors by name and
the amounts owing to them in the debtors' Chapter 13 plan, and if so,
whether the claims are allowed unsecured claims that can be
eliminated by an amendment to the debtors plan. Because a
Chapter 13 plan cannot constitute aformal debtor-filed proof of claim
under Fed. R. Bankr. P. 3004 and because a Chapter 13 plan cannot
constitute an informal proof of claim under Clark v. Valley Fed. Sav.
& Loan Assoc. (In re Reliance Equities, Inc.), 966 F.2d 1338 (10th
Cir. 1992), the court concludes that unsecured creditors may not rely
ondebtors' plansto ensure payment of their claimwithout timely filing
a proof of claim. Because this result is at odds with the prevailing
practice in this jurisdiction, the court's ruling will be effective
beginning with Chapter 13 cases filed on or after July 1, 1996. The
ruling is not retroactive, nor doesit effect any case specific rulingsin
any case filed before July 1, 1996.
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In re Jeffrey Callins, 95C-22607, Judge Clark.

This matter came before the court on debtor’s attorney’s motion to
reconsider this court’s order denying her application for attorney’s
fees. Thecourt denied the motion becausethe attorney did not comply
with the requirements of the Code and Rules. The court ordered the
attorney to not file any application for feesin any casethat iscurrently
pending before this court for which she does not have meticulous
contemporaneously maintained and accurate time records attached,
and, that upon any conversion or dismissal of any unconfirmed
Chapter 13 case, thetrustee shall return unadministered fundsdirectly
to the debtor unless the attorney has first obtained a court order
approving her fee application.

In re CE& | Fabricators of Utah, Inc., et al., 90B-26721, et a. (jointly
administered), Judge Boulden.

The issue before the court is should the Amendment to 28 U.S.C.
8 1930(a)(6) be applied to cases with substantially consummated
liquidating plans allocating all estate assets to creditors, that were
confirmed prior to the Amendment’ sJanuary 26, 1996, effectivedate?
The Bankruptcy Code prohibits the modification of the confirmed
plan advocated by the United States Trustee (*UST”) and it prohibits
the modification of substantially consummated plans. The court is
prevented from ruling that these debtors owe quarterly fees as of
January 26, 1996, by an application of the presumption against
statutory retroactivity articulated in Landgraf v. US Film Prods.,,
511 U.S. 244, 114 S.Ct. 1483. The Amendment’s plain language
does not indicate that the fees apply to cases confirmed prior to the
date of the enactment, and the legidative history does not give clear
support that Congress intended such aresult. The court concludes
that the Amendment is impermissibly retroactive as applied to these
cases. The court concludes that the UST’ s fees cannot be assessed
and collected in Chapter 11 cases with liquidating plans alocating all
estate assets to creditors that were confirmed and substantially
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consummeated prior to the effective date of the Amendment.

Robert E. Wilcox, Liquidator, v. CDX Corporation, etal., (InreCDX
Corporation), 94PC-2112, Judge Clark.

This court granted summary judgment in favor of Valey Asphalt
determining its mechanic’s lien to be valid and enforceable. The
Liquidator appealed the decision to the United States District Court
which issued its order remanding the matter to this court. The order
on remand instructs the court to first decide what this court finds to
be a threshold inquiry and issue, and that is to determine who is the
owner or real party ininterest of the properties liened. Further, the
issues of alter ego and equitable subordination remain before the
court. The court finds that the Seven Peaks Resort Entities are alter
egos of one another for thelimited purpose of considering the validity
of the Valley Asphalt Lien, that the lien is a valid and enforceable
mechanic’s lien, and that the SAIC lien claim should be equitably
subordinated.

In re Rocky Mountain Refractories, 94B-21665, Judge Boulden.

There are two issues in this case. First, should interest sought by a
clamant be allowed on administrative trade and tax claimsincurred by
adebtor in possession during a chapter 11 case? Second, if alowed,
should the interest claims be paid a the same priority as the
underlying claims after the chapter 11 case is converted to a case
under chapter 7? Thiscourt concludesthat interest accrued on certain
administrative claims during the chapter 11 case up until the date the
caseisconverted to chapter 7 should be allowed, and that the interest
portion of the claims has the same priority as the underlying claims.



(395)

11-14-96

UNPUBLISHED

Page 133
Selected Opinions
Updated 10-22-97

In re Dennis and Shelly Vario, 96B-22208; In re Larry and Kimberly
Boswell, 96B-21913; Judge Boulden.

The standing chapter 13 trustee objected to confirmation of the
chapter 13 debtors planswhich initialy provided that interest would
be paid on amounts paid through the plans representing prepetition
mortgage defaults. Since in both cases the contracts between the
debtors and mortgage holders were entered into after October 22,
1994, 11 U.S.C. § 1322(e) was applicable. Section 1322(e), enacted
to overrule Rakev. Wade, 508 U.S. 464 (1993), prohibitsthe payment
of interest on prepetition mortgage defaults unless the underlying
contract or applicable nonbankruptcy law so provides. The court
sustained the standing chapter 13 trustee's objection to confirmation,
but confirmed both plans as subsequently amended to remove the
interest provision.
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