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Types of Bankruptcy

Chapter 7 - Liquidaton Under the Bankruptcy Code

To qualify for relief under chapter 7 of the Bankruptcy Code, the debtor may be an individual, a
partnership, or a corporation or other business entity. 11 U.S.C. §§ 101(41), 109(b). Subject to the
means test described above for individual debtors, relief is available under chapter 7 irrespective of the
amount of the debtor's debts or whether the debtor is solvent or insolvent. An individual cannot file
under chapter 7 or any other chapter, however, if during the preceding 180 days a prior bankruptcy
petition was dismissed due to the debtor's willful failure to appear before the court or comply with
orders of the court, or the debtor voluntarily dismissed the previous case after creditors sought relief
from the bankruptcy court to recover property upon which they hold liens. 11 U.S.C. §§ 109(qg), 362(d)
and (e). In addition, no individual may be a debtor under chapter 7 or any chapter of the Bankruptcy
Code unless he or she has, within 180 days before filing, received credit counseling from an approved
credit counseling agency either in an individual or group briefing. 11 U.S.C. §§ 109, 111. There are
exceptions in emergency situations or where the U.S. trustee (or bankruptcy administrator) has
determined that there are insufficient approved agencies to provide the required counseling. If a debt
management plan is developed during required credit counseling, it must be filed with the court.

For more information on Chapter 7 click here. [1]

Chapter 11 - Reorganization Under the Bankruptcy Code

Chapter 11 is typically used to reorganize a business, which may be a corporation, sole
proprietorship, or partnership. A corporation exists separate and apart from its owners,
the stockholders. The chapter 11 bankruptcy case of a corporation (corporation as
debtor) does not put the personal assets of the stockholders at risk other than the
value of their investment in the company's stock. A sole proprietorship (owner as
debtor), on the other hand, does not have an identity separate and distinct from its
owner(s). Accordingly, a bankruptcy case involving a sole proprietorship includes both
the business and personal assets of the owners-debtors. Like a corporation, a
partnership exists separate and apart from its partners. In a partnership bankruptcy
case (partnership as debtor), however, the partners' personal assets may, in some
cases, be used to pay creditors in the bankruptcy case or the partners, themselves,
may be forced to file for bankruptcy protection.

Section 1107 of the Bankruptcy Code places the debtor in possession in the position of
a fiduciary, with the rights and powers of a chapter 11 trustee, and it requires the
debtor to perform of all but the investigative functions and duties of a trustee. These
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duties, set forth in the Bankruptcy Code and Federal Rules of Bankruptcy Procedure,
include accounting for property, examining and objecting to claims, and filing
informational reports as required by the court and the U.S. trustee or bankruptcy
administrator (discussed below), such as monthly operating reports. 11 U.S.C. §§ 1106,
1107; Fed. R. Bankr. P. 2015(a). The debtor in possession also has many of the other
powers and duties of a trustee, including the right, with the court's approval, to
employ attorneys, accountants, appraisers, auctioneers, or other professional persons
to assist the debtor during its bankruptcy case. Other responsibilities include filing tax
returns and reports which are either necessary or ordered by the court after
confirmation, such as a final accounting. The U.S. trustee is responsible for monitoring
the compliance of the debtor in possession with the reporting requirements.

For more information on Chapter 11 click here [2].

Chapter 12 - Family Farmer or Family Fisherman Bankruptcy

Chapter 12 is designed for "family farmers" or "family fishermen" with "regular annual income." It
enables financially distressed family farmers and fishermen to propose and carry out a plan to repay all
or part of their debts. Under chapter 12, debtors propose a repayment plan to make installments to
creditors over three to five years. Generally, the plan must provide for payments over three years
unless the court approves a longer period "for cause." But unless the plan proposes to pay 100% of
domestic support claims (i.e., child support and alimony) if any exist, it must be for five years and must
include all of the debtor's disposable income. In no case may a plan provide for payments over a period
longer than five years. 11 U.S.C. § 1222(b)-(c).

For more information on Chapter 12 click here [3].

Chapter 13 - Individual Debt Adjustment

A chapter 13 bankruptcy is also called a wage earner's plan. It enables individuals with
regular income to develop a plan to repay all or part of their debts. Under this chapter,
debtors propose a repayment plan to make installments to creditors over three to five
years. If the debtor's current monthly income is less than the applicable state median,
the plan will be for three years unless the court approves a longer period "for cause."
(1) If the debtor's current monthly income is greater than the applicable state median,
the plan generally must be for five years. In no case may a plan provide for payments
over a period longer than five years. 11 U.S.C. §1322(d). During this time the law
forbids creditors from starting or continuing collection efforts.

For more information on Chapter 13 click here [4].
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