
* The parties did not request oral argument, and after examining the briefs and
appellate record, the Court has determined unanimously that oral argument would not
materially assist in the determination of this appeal.  See  FED. R.  BANKR. P. 8012. 
The case is therefore ordered submitted without oral argument.
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MICHAEL, Bankruptcy Judge.

Marsha McQuarrie Lang (“Ms. Lang”) appeals from a decision that found the

press of other business in her legal practice did not excuse the failure to timely file a



1 Ms. Lang is a licensed attorney who has appeared pro  se  throughout these
proceedings.  

2 For a more detailed discussion of the underlying dispute between Dr. Lang and
Ms. Lang, see  Lang v .  Lang ( In  re  Lang), 293 B.R. 501 (10th Cir. BAP 2003). 

3 Id.

4 Id. at 520–23 (Bohanon, J., concurring in part and dissenting in part).

5 Appellant’s App. at 3 and 63–68.  We admit to being a bit confused by the
timing of the motion to stay, as it appears to have been filed prior to the entry of the
August 14, 2003, judgment.  We need not ferret out the reasons for the peculiar timing
in order to reach our decision.
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notice of appeal. 1  In addition, Ms. Lang contends that the lower court erred when it

refused to stay its judgment of non-dischargeability pending her appeal.  We find no

error in either decision.

I. Factual  Background

This appeal arises out of an adversary proceeding in which Robert F. Lang, M.D.

(“Dr. Lang”) contended that certain obligations owed to him by Ms. Lang were non-

dischargeable under § 523 of the United States Bankruptcy Code.2  On November 7,

2001, the bankruptcy court ruled that these obligations were non-dischargeable, and

awarded a money judgment to Dr. Lang.  Ms. Lang appealed this decision to this Court. 

She also obtained a stay of the judgment pending appeal from the bankruptcy court.  

On May 28, 2003, this Court rendered its decision.  While the Court agreed that

the debt owed to Dr. Lang was not dischargeable, it disagreed with the bankruptcy

court as to the manner in which damages were calculated, and remanded the case to the

bankruptcy court for further proceedings.3  One of the judges dissented in part, taking

the position that bankruptcy courts lack the authority to enter monetary judgments in

dischargeability actions.4  

On August 7, 2003, Ms. Lang filed in the bankruptcy court a motion (the “Stay

Motion”) asking the court to continue the stay pending appeal in effect, anticipating a

further appeal of the bankruptcy court’s decision. 5  In the body of the Stay Motion, Ms.



6 Id. at 63.

7 Id. at 46–49.

8 Id. at 60–61.

9 The applicable rule requires that “[t]he notice of appeal shall be filed with the
clerk within 10 days of the date of the entry of the judgment, order, or decree appealed
from.”  FED. R.  BANKR. P. 8002(a).

10 See  BAP No. UT-03-070, Order entered October 8, 2003.
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Lang asked the bankruptcy court “to stay the Second Judgment which will enter as per

remand of the Bankruptcy Appellate Panel.”6  The Stay Motion was cryptic in nature. 

Although it contained a recital of the legal elements required to obtain a stay pending

appeal, it contained no factual allegations to support those legal elements.  Dr. Lang

responded to the Stay Motion on August 22, 2003.7

On August 14, 2003, after remand, the bankruptcy court entered its

Memorandum Opinion and its Final Order and Judgment on Remand, again finding the

obligations to be non-dischargeable and entering a monetary judgment against Ms. Lang

in the amount of $126,891 plus interest.8  On August 19, 2003, the bankruptcy court

amended its memorandum opinion, but did not alter its order and judgment.  Ms. Lang

filed a notice of appeal (the “Notice of Appeal”) from the judgment on August 29, 2003,

fifteen days after its entry.  

 Because it appeared that the Notice of Appeal was untimely, 9 this Court entered

an Order to Show Cause Why Appeal Should Not Be Considered for Dismissal as

Untimely.  Ms. Lang timely responded, and the matter was referred to a motions panel

of this Court for determination.  On October 8, 2003, this Court entered its Order

dismissing the appeal for lack of jurisdiction, finding that the Notice of Appeal had not

been timely filed.10

On September 4, 2003, more than ten days after the bankruptcy court entered its

judgment, Ms. Lang filed with the bankruptcy court a pleading



11 Appellant’s App. at 21.

12 Id . at 24–25.

13 Id. at 5–8.  

14 28 U.S.C. § 158(a)(1), (b)(1), and (c)(1); FED. R.  BANKR. P. 8002; 10th Cir.
BAP L.R. 8001-1.  
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entitled “Motion for Extension of Time to File Appeal” (the “Extension Motion”).11  In

the Extension Motion, Ms. Lang alleged that:

Defendant, Debtor, Marsha McQuarrie Lang, failed to file [the notice of
appeal] on Monday, August 25, 2003 through excusable neglect.  Ms.
Lang has been involved in a disputed guardianship/custody case
concerning the Goff children of a magnitude that has required hours of
travel between Salt Lake City, Provo and Manti on the following dates in
August: August 11, 12, 13, 14, 15, 16, 17, 18, 20, 21, 22, 26, 27, 28. 
The case has also consumed 82.57 hours between August 11 and August
29, 2003 not counting travel time of over thirty (30) hours for which the
clients were not billed.  See attached billing statements.  Because of the
demands of this case, in addition to Ms. Lang’s regular hearings,
mediations, depositions and office appointments (20), the first deadline of
August 25, 2003 (August 24, 2003 was a Sunday) was inadvertently
missed and Ms. Lang filed her Notice of Appeal on August 29, 2003, four
days later.12

Ms. Lang did not assert any grounds for an extension other than the time devoted to the

Goff litigation.  Dr. Lang filed a response to the Extension Motion, arguing that Ms.

Lang’s involvement in other matters did not constitute excusable neglect.

The bankruptcy court held a hearing on the Extension Motion and the Stay

Motion on September 17, 2003.  Both parties made oral argument; however, Ms. Lang

presented no evidence in support of either motion.  At the conclusion of that hearing, the

bankruptcy court denied both motions.  A written order memorializing the bankruptcy

court’s decision was entered on September 29, 2003.13  This appeal followed.

II. Jur i sd ic t ion

This Court has jurisdiction to hear timely-filed appeals from “final judgments,

order, and decrees” of bankruptcy courts within the Tenth Circuit, unless one of the

parties elects to have the district court hear the appeal. 14  Neither party elected to have

this appeal heard by the United States District Court for the District of Utah, thus



15 Berger v .  Buck (In re Buck), 220 B.R. 999, 1003 (10th Cir. BAP 1998)
(abuse of discretion standard applied to denial of motion to extend time to file notice of
appeal); FED. R.  CIV. P. 62(b) (stay pending appeal a matter left to the discretion of
the court).

16 Moothart  v .  Bel l ,  21 F.3d 1499, 1504 (10th Cir. 1994) (quoting McEwen v .
Ci ty  of  Norman,  926 F.2d 1539, 1553-54 (10th Cir. 1991)).

17 Id. at 1504-05 (quoting Uni ted  S ta tes  v .  Wright , 826 F.2d 938, 943 (10th
Cir. 1987)).  

18 In re M. J.  Waterman & Assocs. ,  Inc. , 227 F.3d 604, 608 (6th Cir. 2000),
ci ted wi th  approval  in  Al l ied  Domecq Retai l ing USA v .  Schul tz  ( In  re
Schul tz ), 254 B.R. 149, 151 (6th Cir. BAP 2000).
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consenting to review by this Court. 

III. Standard of Review

We review the bankruptcy court’s rulings denying an extension of time and

refusing to grant a stay pending appeal for abuse of discretion.15  “Under the abuse of

discretion standard[,] ‘a trial court’s decision will not be disturbed unless the appellate

court has a definite and firm conviction that the lower court made a clear error of

judgment or exceeded the bounds of permissible choice in the circumstances.’”16  An

abuse of discretion occurs when the trial court’s decision is “‘arbitrary, capricious or

whimsical’” or results in a “manifestly unreasonable judgment.”17  As one court has put

it, “[t]he question is not how the reviewing court would have ruled, but rather whether a

reasonable person could agree with the bankruptcy court’s decision; if reasonable

persons could differ as to the issue, then there is no abuse of discretion.”18

IV. Discuss ion

A. The  Extens ion  Mot ion

The Notice of Appeal has been found to be untimely.  We must decide whether

the bankruptcy court abused its discretion in refusing to extend the time for filing a

notice of appeal.  In seeking the extension, Ms. Lang relied upon FED. R.  BANKR. P.

8002(c)(2), which provides that:

A request to extend the time for filing a notice of appeal must be made by
written motion filed before the time for filing a notice of appeal has



19 FED. R.  BANKR. P. 8002(c)(2) (emphasis added).

20 507 U.S. 380 (1993).

21 FED. R.  BANKR. P. 9006(b)(1).
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expired, except that such a motion filed not later than 20 days after the
expiration of the time for filing a notice of appeal may be granted upon a
showing o f  excusable  neglec t .  An extension of time for filing a notice
of appeal may not exceed 20 days from the expiration of the time for filing
a notice of appeal otherwise prescribed by this rule or 10 days from the
date of entry of the order granting the motion, whichever is later.19

Ms. Lang claims that her involvement in state court litigation during the time in question

constituted “excusable neglect” for purposes of this rule, and that the bankruptcy court

abused its discretion in failing to allow the late filing of the Notice of Appeal.

In support of her position, Ms. Lang relies upon the decision of the United States

Supreme Court in Pioneer  Investment  Services  Co.  v .  Brunswick  Associates  Ltd .

Par tnersh ip .20  The facts of Pioneer  are dissimilar to the case at bar.  P ioneer

involved the filing of a proof of claim in a Chapter 11 case.  In Pioneer , the claimants

filed their claims after the claims bar date.  The bankruptcy court refused to recognize

the claims due to their untimeliness.  The claimants argued that the bankruptcy court

should consider the claims as timely filed under FED. R.  BANKR. P. 9006(b)(1), which

allows a late claim to considered timely if the late filing is the result of “excusable

neglect.”21  They also argued that excusable neglect was present because a claims

deadline was unusual in a Chapter 11 bankruptcy case and the claims deadline was

“buried” in the fine print of the notice of meeting of creditors.  The court of appeals

reversed the decision of the bankruptcy court in its entirety, finding that excusable

neglect had been shown, and ordered that the claims be treated as timely. 

The Supreme Court affirmed the decision of the court of appeals.  In doing so,

the Supreme Court stated that excusable neglect is “a somewhat ‘elastic concept’ and is

not limited strictly to omissions caused by circumstances beyond the control of the



22 Pioneer ,  507 U.S. at 392 (footnote omitted).

23 Id. at 395.

24 Id. (citing In  re  Pioneer  Inv .  Services  Co., 943 F.2d 673, 677 (6th Cir.
1991)).

25 Id. at 398.

26 Id.

27 See,  e .g . ,  In  re  Morrow, 564 F.2d 189, 190 (5th Cir. 1977) (in applying
precursor to Bankruptcy Rule 8002, court determined that “counsel’s workload does
not permit a finding of excusable neglect.”); Wittman v.  Toll  ( In re Cordry) ,  149
B.R. 970, 977 (D. Kan. 1993) (and cases cited therein) (“Consistently, courts have held
that an attorney’s preoccupation or involvement in other cases or litigation does not
constitute excusable neglect.”); Shul t z , 254 B.R. at 153–54 (excusable neglect found
due to serious illness of attorney’s spouse; court noted that “law office upheaval”

(continued...)
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movant.”22  In its holding, the Court concluded “that the determination is … an equitable

one, taking account of all relevant circumstances . . . .”23  Factors specifically

enumerated include:  (1) the danger of prejudice to opposing parties; (2) length of delay

in judicial proceedings and its impact; (3) the reason for the delay, including whether it

was in the control of the late-filer; and (4) whether the late-filer acted in good faith.24 

The Supreme Court found excusable neglect to be present because the deadline for filing

claims in Pioneer  was not made a conspicuous part of the notice sent to creditors and

that a claims deadline such as the deadline at issue was “outside the ordinary course in

bankruptcy cases.”25  However, the Court stated that in considering the issue of

excusable neglect, “we give little weight to the fact that counsel was experiencing

upheaval in his law practice at the time of the bar date.”26  

Ms. Lang has not cited, and the Court in conducting its own research has been

unable to locate, a single case that stands for the proposition she asks us to adopt: 

namely, that the failure to comply with the deadline for the filing of a notice of appeal

due to the press of other business constitutes excusable neglect.  Virtually all of the

published decisions on the issue, both pre-and post-Pioneer , reach the opposite

conclusion.27  We believe that the language contained in Pioneer  to the effect that



27 (...continued)
normally not sufficient for excusable neglect); Schmidt  v .  Boggs ( In  re  Boggs), 246
B.R. 265, 268 (6th Cir. BAP 2000) (“‘Where counsel have attempted to convince
courts that deadlines missed through mistakes made by office staff or by other pressures
associated with the operation of a legal practice were the result of excusable neglect,
they have been soundly rebuffed.’”); In  re  Miz is in , 165 B.R. 834, 835 (Bankr. N. D.
Ohio 1994) (“Misunderstanding of the Bankruptcy Code and Rules and heavy workload
of counsel do not constitute excusable neglect.”); In  re  GF Corp., 127 B.R. 382, 383
(Bankr. N.D. Ohio 1991) (“[C]ourts have specifically held that an attorney’s
preoccupation with other litigation cannot constitute excusable neglect.”); Aponte  v .
Aungst  ( In  re  Aponte), 91 B.R. 9, 12 (Bankr. E.D. Pa. 1988) (“While we are
sympathetic to the demands of litigation, such is a foreseeable consequence of practicing
law and such an excuse does not rise to the level of N.B.R. 8002 excusable neglect.”);
In  re  Snow, 23 B.R. 655, 657 (Bankr. E.D. Cal. 1982) (“The mere difficulty with
office help, inadvertence, and the press of other matters are insufficient to constitute
excusable neglect.”).

28 We also note the significant factual differences between this case and Pioneer . 
In Pioneer , not only was the existence of a claims deadline unusual, the notice of the
claims deadline was not predominantly featured in the notice provided to the claimants. 
In this case, the deadline for the filing of a notice of appeal is a matter of rule that
applies to each and every decision of a bankruptcy court, and was a matter well known
to Ms. Lang, given her prior experience in prosecuting appeals from bankruptcy courts
on her own behalf.
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“upheaval” in a law practice is not probative of excusable neglect precludes Ms. Lang’s

reliance upon Pioneer .28

The only basis set forth in the Extension Motion to justify Ms. Lang’s neglect in

this matter was the press of other business.  However, in the brief that was submitted to

this Court, Ms. Lang argues that she will be prejudiced if the Extension Motion is not

allowed because she will be unable to prosecute her appeal.  Ms. Lang may be correct,

but regardless, dismissal of an appeal is not the type of prejudice that will support a

finding of excusable neglect.  If it were, then all neglect could be considered excusable,

because every finding that an appeal has not been timely filed results in the termination

of the appeal.  The bankruptcy court followed established precedent and did not abuse

its discretion in denying the Extension Motion. 

B. The  S tay  Mot ion

Ms. Lang also asks us to reverse the decision of the bankruptcy court denying the

Stay Motion.  The factors to be considered by a court in determining whether to grant a



29 See  Hi l ton  v .  Braunski l l , 481 U.S. 770, 776 (1987) (reviewing standard for
stay under FED. R.  CIV. P. 62(c)); see  also In  re  Forty-Eight  Insulat ions ,  Inc . ,
115 F.3d 1294, 1300 (7th Cir. 1997) (reviewing standard for stay under Bankruptcy
Rule 8005); see  a lso  Jarboe  v .  Yukon Nat’ l  Bank  ( In  re  Por ter), 54 B.R. 81, 82
(Bankr. N.D. Okla. 1985) (same). 

30 Forty-Eight  Insulat ions,  Inc. , 115 F.3d at 1301; In  re  King , 482 F.2d 552,
556 (10th Cir. 1973) (Bankruptcy Act case); WCI Cable,  Inc.  v .  Alaska R.R.  Corp.
(In re WCI Cable, Inc.) , 285 B.R. 476, 478 (D. Ore. 2002) (district court decision);
In  re  Level  Propane Gases ,  Inc. , 304 B.R. 775, 777 (Bankr. N.D. Ohio 2004).

31 To some degree, review of this decision is a bit puzzling, given the existence of
the following rule:

A motion for a stay of the judgment, order, or decree of a bankruptcy
judge, for approval of a supersedeas bond, or for other relief pending
appeal must ordinarily be presented to the bankruptcy judge in the first
instance. Notwithstanding Rule 7062 but subject to the power of the
district court and the bankruptcy appellate panel reserved hereinafter, the
bankruptcy judge may suspend or order the continuation of other
proceedings in the case under the Code or make any other appropriate
order during the pendency of an appeal on such terms as will protect the
rights of all parties in interest. A motion for such relief, or for modification
or termination of relief granted by a bankruptcy judge, may be made to the
district court or the bankruptcy appellate panel, but the motion shall show
why the relief, modification, or termination was not obtained from the
bankruptcy judge. The district court or the bankruptcy appellate panel may
condition the relief it grants under this rule on the filing of a bond or other
appropriate security with the bankruptcy court. When an appeal is taken
by a trustee, a bond or other appropriate security may be required, but
when an appeal is taken by the United States or an officer or agency
thereof or by direction of any department of the Government of the United
States a bond or other security shall not be required.

FED. R.  BANKR. P. 8005.  Under this rule, if the bankruptcy court denies a stay
pending appeal, the request may be made anew to the appellate court.  Given the ability
of a litigant to renew (and argue de  novo ) his or her request for a stay, it is difficult to
understand the utility of seeking review of the lower court decision.  At least one court

(continued...)
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stay pending appeal are well established.  They are (1) the likelihood that the party

seeking the stay will prevail on the merits of the appeal; (2) the likelihood that the

moving party will suffer irreparable injury unless the stay is granted; (3) whether granting

the stay will result in substantial harm to the other parties to the appeal; and (4) the

effect of granting the stay upon the public interest.29  The decision of whether to grant a

stay pending appeal is left to the discretion of the bankruptcy court.30  We review this

decision for an abuse of discretion.31



31 (...continued)
has held that the decision of a bankruptcy court to deny a stay pending appeal is not
reviewable, given the ability of the litigant to renew its request for a stay to the appellate
court. See In re  Ernst  Home Center ,  Inc. , 221 B.R. 243, 248 (9th Cir. BAP 1998)
(Russell, J., concurring).

32 Circuit courts that have looked at the issue have concluded that bankruptcy
courts have jurisdiction to enter money judgments in § 523 cases.  See, e.g. ,  N.I .S.
Corp.  v .  Hal lahan ( In  re  Hal lahan), 936 F.2d 1496, 1508 (7th Cir. 1991); Atassi
v .  McLaren (In re McLaren), 990 F.2d 850, 854 (6th Cir. 1993); Longo  v .
McLaren (In re  McLaren) 3 F.3d 958, 961 (6th Cir. 1993); Porges  v .  Gruntal  &
Co.,  Inc.  (In re Porges), 44 F.3d 159, 163-65 (2nd Cir. 1995); Cowen v .  Kennedy
(In  re  Kennedy) 108 F.3d 1015, 1017-18 (9th Cir. 1997); cf .  Abramowitz  v .
Palmer , 999 F.2d 1274, 1279 (8th Cir. 1993) (holding bankruptcy court had authority
to enter money judgment in non-core proceeding).  While the Tenth Circuit has not been
presented with the issue directly, in at least one case, In  re  McGavin , 189 F.3d 1215,
1220 (10th Cir. 1999), the court has affirmed a bankruptcy court’s granting of a money
judgment on legal grounds similar to those used by the above cited cases.  Lower courts
in the Tenth Circuit have split on the issue, with the majority ruling that bankruptcy
courts are authorized to enter money judgments.  See,  e .g. ,  Boucher v.  McCarter (In
re  McCarter), 289 B.R. 759, 762-63 (Bankr. D. N.M. 2002);  Hixson v .  Hixson (In
re  Hixson), 252 B.R. 195, 198-199 (Bankr. E.D. Okla. 2000);  Bui lders  Steel  Co. ,
Inc.  v .  Heidenreich (In re  Heidenreich), 216 B.R. 61 (Bankr. N.D. Okla. 1998);
Valencia v .  Lucero (In re  Valencia), 213 B.R. 594, 596 (D. Colo. 1997).

33 Appellant’s App. at 63 (text of the Stay Motion); see  a l so  id . at 158, lines
13–14 (Transcript of hearing on the Stay Motion) (“MS. LANG: Your Honor, we’re

(continued...)
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In this case, the bankruptcy court determined that Ms. Lang did not establish a

sufficient likelihood of success on the merits of her appeal.  We cannot say that the

bankruptcy court abused its discretion.  On appeal, all three judges of this Court agreed

that the debt owed to Dr. Lang by Ms. Lang was not dischargeable; the only

disagreement was over whether the bankruptcy court had the ability to enter a monetary

judgment for the amount due.  There is ample authority to support the proposition that

bankruptcy courts can enter a monetary judgment.32  To agree with that authority is not

an abuse of discretion.

There is yet another reason to affirm the decision of the bankruptcy court with

respect to the Stay Motion.  In the Stay Motion and at oral argument, Ms Lang asked

the bankruptcy court to stay the “Second Judgment which will enter as per remand of

the Bankruptcy Appellate Panel.”33  However, the judgment that Ms. Lang seeks to stay



33 (...continued)
coming here today to ask you to stay the second judgment that was entered in this
matter.”).
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is no longer subject to appeal given this Court’s decision affirming the denial of the

Extension Motion.  Therefore, the Stay Motion is moot.

V. Conclus ion

The decision of the bankruptcy court is AFFIRMED.


